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I Im RODl c noN 

Pcihaps the stn)ngcst and most inii\e!sal human ft'clin^ is tin- love of a 
paient ioi his oi her child Not surptisingh , rcauion ro the t!«i^cd\ of «i 
(liild harmed in the hoiiK is etjuall\ strong and unnetsal. Mote subtle. 
l)o\\e\e!. is the ambivalent nature ot that reaction.' Shared notions of 
parental hne and tare aie deep!\ oiTended b\ a patent uho appeals not 
to want his ihild The public is pu/zled b\ the patent who lows his thild 
but nevertheless intentionalK hatms hun or tails to piotetl the ihild ttoin 
harm Public tnitragt^ has led the state to intervene in dangetous famiK 
situations to guatantee the (hild's safet\ Hf)\\e\er, Ametiian s()(iet\ le- 
gards the relationship between parent and child as so preuous and so 
beneficiai to the (hild's gro\Nth that the tamiK is prottited against <ill 
unnetessaiN slate mter\ention, The spetter ot uniustthed stale inttusioti 
into ot destruction ot th,s relationship atttonts tuiuiamental notions of 
paienthood 

This ambi\alence tov aid state in:et\enU(in in hatintiii tamiK situations 
vIearK infliieiKed the diatteis ot rlie Statuhnds Rrlatniii fo Ihu^r (ind Xr^ln t 
(Scandaids), ptomulj^.ued b\ the Iin eiiile justue Siandatds Piojed of the 
Institute ot JudKiai Adminisii auon and the Ameiu an -Hai Xssocunon- 
I he diatteis atlemptetl to at( oimin.clate l)uth pioieilion ot the ihild and 
famih indt peruL-nie in the design ot even pioMsion o! the SraiuL.ids' 
( onipieheiisiv e stheme toi state inJe'\ention the Slaiidaids suggest 
model subsianuxe and piotedinal law (oiueining lepoilmg o( ihild 



" \tt()!nf\ li.tuni.iA (.Hiuj) ( luidmi s H<>spu,tl \f<<li(.il ( cntt ! Boston \!.»^^.t< lui 
setts, Assistant I*rofessor ot So{iol(>g\. Noi the.isttrii Lm\tisil\. BoMon, Ma^sa<husrtt^ 
Ph I), Hanatd l'nt\eisi{\, 197^ (sodologN ). J 1) . Boston l'ni\{Msil\ S<lu>iil oi I^iw 1974 

♦* Dufttor, Faniih I)e\eIopmcm Stiid\. ChildrenS Hospital Mcdnal Onter, Boston. 
\Iassa( hust'its. Assistant Profcssoi ot Pediaincs. Hdf\ard Mfdnal S(hool. Bostnii. Massac fni- 
Ntits \I 1) . ^.llt■ Sdiool ol \frduinc \I S H.in aid S< h.ifil ol PuMm ih-altlt 

Paitial supj^K)!! foi tins trsrauh v\^s proNideci bv a ^raiit ironi tho OHicc of ( h:ld i)e\t'|op. 
ini-nt, Dcpaitnu-ni ol Hcaltli t <hj( atiori X Wt'lt.iM- W .isliin>;tnn I) ( (Piojut ()( n-( B- 
141) 

' (J J Goldstein. A Freud &: A Soinit, Be\ond the Best Iriteiests of the ( hdd lOf) 
(197'^) Pubb( responses to a sur\eN r *n(ed (his (ontradutorx reaction M} pei(. nt of th'-^t 
sune\ed favoied removal of the child aftei the first iiuident of abuse, 'tH 9 peiM - t ,,f lh^)^^ 
sur\e\ed favored nonrein. '\ al to give the parent a second chanie 1) {.»il. V'lokr. ( \g,nnsi 
(.hiloien 65 (1973) 

* Institute of Judicial Adniinistration &. Ame^.caii Bar Association, joint (ioiiinusMon on 
Juvenile |ustice Standaids, Standards Relating to Abuse and Negleo (tent ed i'»77) (R 
Burt M Uald. Rejjoreisi jheie? altet cited IjAABA StaMd<uds| 
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.ihusc,' frnc!mH'n(\ innpoian (UM(Hi\ ot t-ndangctcd ( hilchtti,^ (ouit- 
oidered pioMsion ol seiwtcs uiihiii the hdinc. icnioNal <>( a chiKl.'^ cnini- 
iial |)i()sc( iitioii ot paicnts/' and \()lunia!\ placctiient ol an etuiatigcMed 
( Inld • 1 he diaheis fashioned the scheme upon three basK pnnciples that 
undeihe the (Ciitial ddeiiuna of state niten ention- deference to parental 
autonoinv. the paiainouiu nature ot the chd(r> niterests when m conHKt 
uith the parents', and the hnntation upon ^ te nite!\ention to remedy 
onh specific haims 

The fit St pnnciple announced in the Standards codifies a reverence for 
the family into "a strong presumption for parental auumomy in child rear- 
ing."** Parental autononn refers not cmly to the maintenance of the famd} 
unit but also to the insulanon from stale interference of all parental 
decisions regarding child management.^ One purpose of the presumption 
IS to safeguard the parent's traditional right to care, custody and control 
of his child. Fundamentally, however, the Standards insist upon defer- 
ence lo parental control because it "is most likely to lead to decisions that 
help children."^' The Standards assume ihar a child is most apt to thrive 
in the custc)d\ of those who have cared for him since birth. bonds 
of that lelationship frequently cannot be fulU duplicated by a court- 
oideied substitute.''' Thus, the Standards urge proper legal recogninon'* 
of this long-standing assurnpuon of child development scholardiip and 
practice '"^ 

The Standa:ds also acknowledge that deference to parental autonomy 

' IJA/A^A Sranciaids pt III 
^ til f\ 
' Id pts II. V-\ III 
« Id pt I \ 
' Id pi \ 
Id \i\ ! 1 

^ Indeocl. thf Stand.jrcis teliist- t(> iii.jndaic alfiniidiue dutu^s of (hild (hil Instead, the 
SundduK sptdi -xK rhosr hnjjis tlut jM.rnts nuist not <aust or peiniit thus, the child 
hds no Mj^ht lo an ultal" tamilv that wdl iuinish the In-st opportunilv for j(rowih er 
I|\ \B \ Sf.iiul..!<ls C f)nMiu'iuaJ\ pi I al M \n, PJ. ,d , (oinnu-UaM. jM LM , at i<) 
fheieinatter uled as (-oin!iientar\ j In fatt, under the Standards, the child's nghts to 
adequate (aie and protection are reali/ed onh when ihe parents have comtnitled grr.ss aas 
of abiisf ,>j nr^Ud Cmitra, Siand-ds \H2 (Nueinberget . dissenting) See 

^rnrrnlh S Kat/. When P.uents Ml ')3-')7 (l')7I), l-raser. Ihe Child and His Parents A 
DelMate Balanre fit Rij^hts. m r.hild Abuse and Neglet t Fhe Famih and the 0)mmunii% 
V24-L>9(R flelteritC Kempe eds Wb) I he Standards refuse tf> go am further Imause 
of a latk of (onsensus on what (onstitutes ade^piate thild caie and a fear that any consensus 
would Ignore he.ilthv cultural biases IJ.A/AB\ Standards pi 1 4. (.f)rnmenUr> 44 

"' Si.inlcN \ UluMUs to') I S {)\'^ <>i8tM>7*Ji Pijntr\ Massat liusefts. I L S liM. 
170 (PMl). Fraser. \upra note 9. at 326 

" l|\'ABA Standards. IniroJiuiDn at '\ 

In some taH-^. ibis ma\ not \yc the "fiiologual parent" but talher the "ps\c hol<jgi(al 
pareiu ' | (.oldstein, A heud X: A Soinii. yupm note I. at 19 

" S^'*' I Bowlbv. Child (are and the (.rowih of Io\e H \2i\ ed 19f)'>), B'jrt. Developing 
( onstiiutional Rights f)f. m and for Childien. V} Uw &: (.onternp Pioh 1 18. 127 (1975) 

loi 1 list of stat( statutes expluith adopting this preferente for the h(#me. >.»e 
Mnookin ( hild Cusiodv Adjuduation Judinal him lions in the Fate of f ndeiei minac \ S9 
^ Conk'Mip Frob 226, LM'i n ( 197'S) 

S^v \ Kadusbm. C hild U'clfan' VivKes 2^)7 (2d ed 1974). S Kat/. sw/>m n«ne 9. at 52 
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may not always be in a particular child's best interests. In that case, the 
.Standards expressly commit the state to protection of the child despite the 
resulting destruction of and intrusion upon the parent's right to care, 
custody and control.*^ Thus, the Standards continue the role of the state 
asparem patrtae,^^ The commentary to the Standards reiterates the tradi- 
Uonal justification that the child's comparatively helpless condition war- 
rants state intervention and protection. In addition, intervention may 
disrupt the cvcle ot the abused oi neglectc-1 child's l)ecoining the abusing 
or neglecting parent.'^ 

The Standards' most innovative precept is the general restriction of the 
court's power to intervene to only those cases in which the chilJ has 
suffered specific harm.^" In the past, courts have inter\'ened bi sed upon 
hi^'hly subjective judgments concerning parental unfitness oi unpleasant 
home conditions without any showing thai this behavior or these condi- 
tions Fesulted in specific harm to the chiiJ.^* The Standards reflect the 
widespread disapproval of such overreaching by experts" and appellate 
courts." In effect, the Standards have established a per se rule that the 
presumpuon in favor of parental autonomy is rebutted only by a showing 
cf specific harm to the child 

Although these principles provide a sound theoretical basis for a 
scheme of state intervention, their accommodation and practical applica- 
tion in the Standards are sometimes unsatisfactory. In this article, we will 
set forth both our criticisms of the present provisions and our suggested 
revisions. Generally, we conclude that the Standards continually fail to 
refine the scheme to reflect the different degrees of intrusion upon 
parental autonomy caused by reporting, court-ordered provision of ser- 
vices in the home and removal VVc suggest that legislatures considering 
reform in child protection laws modify the Standards In order to increase 
the availability of less intrusive means of state intervention. Accordingly, 
we believe that the grounds for reporting and for court-ordered provision 
ot services should he significantly expanded. Our experience indicates 
that the prop ylactic and therapeutic nature of early, limited intervention 
can minimize the instances in which a child must be removed from his 
parents.^"* 

^' Set S Kal/. Mipra notr 4. At \. Mnookin. fostrt ( aic In Whose Bisl ^nleresl'^ 43 
Harv Ed Rev 599. 603 {1<)73) 
Co.Tirucntary 45 

W , [ Goldstein, A Freud &: .\ Soinit. ^upra note I. M 7 
IJA/ABA Standard'i pt 1 2 
" C>>mmentar> 38-39 

" Sff, f g . J B()wlb\ supra note 13. at 85 

" Sef.fg . In re Roya. 255 Cal App 2d 260. 267-68. 63 Cal Rptr 252. 256-57 (Ct App 
1967). /n eager. 251 Md 473.479.28'* A 2d 384, 388 { 1968). State v Oer, 311SW2d 
49. 52 (M.o Ct App 1958) 

^* See Burt & Balveat A New System for Improving the Care of Neglected and Abused 
Children. 53 Child VVelf jre 167 (1974). Newberger. Hagenbuch. Tbeling. Colligan. Shc<rhan 
A: McVeigh. Redunng the btfral and Hum.in Cost of Child Abuse Impact of a N,«w 
Hospital Management System, 51 Pediatrics 840 (1973) 
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Our criticism ge ..-rates from our work at Children's Hospital Medical 
Ceni,^r ui Boston with children who suffet from abuse or neglect as a 
result of then parents' problems. Our concern in this article will focus 
upon the impact of the proposed model not (mly upon children and 
parents but also upon the professionals who work with them. Throughout 
the article, we have drawn specific cases from our clinical experience to 
illustVate the painful choices professionals must make and the in- 
adequacies of the present and proposed sv stems of child protection 

II. A ItRANT of JlRISDICTION TO OrD^R SERVICES 

Despite our agi cement with the Standards' three basic tenets — 
deference to parental autonom\, the paramount nature of the child's 
interests, and the limitation upon state intei-venuon to cases involving 
specific harm — we fundamentalU disagree with the Standards' undif- 
ferentiating distrust of all unrequested state intervention into the family.^* 
To minimize state intervenuon, the Standards limit court jurisdiction to 
only those cases involving serious harm to a child. I hus, a Hat ban is 
imposed upon intervention in cases of nonsenous harm Moreover, this 
jurisdictional grant operates without regard to the nature of the interven- 
tion sought; it applies equally to courts' power to order removal of the 
child from the parents and to the power to order less intrusive and 
potentially less destructive dispositions, such as homemaker services or 
therapv. To obtain any intervention, the peutioner must show by clear 
and convincing evidence that the child is **endangered";2^ the child must 
have suffered, or "there is a substantial risk that the child will imminently 
Nuffer, physical harm causing disfigurement, impairment of bodily func- 
tioning, or other senous physical injury,"^** or the child must be suffering 
"serious emotional damage."^** Additionallv , the petitioner must convinc- 
ingl) demonstiate that intervention is necessary to protect the child from 
future endangeiment.^^ Thu'^ the same grave level of harm tha^ would 
justitv the removal of a child constitutes the exclusive occasion for all 
unrequested state intervention. 

Two aspects of this jurisdictional scheme are objectionable. First, we 
disagree with the flat ban upon intervennon for nonsenous harm. Second* 
we disagree with the Standards' failure to distinguish between removal 
and court-ordered provision of services in the threshold requirements for 
nare intervention ^' Both provisions ignore the difference between the 
intrusive and potentiallv haimful effects of removal and the less drastic 
effects of providing services m the home. Moreover, inherent in this 
jurisdictKMial giant is a negative appraisal of the value of services. In 

IJAMBA Stamiards iHl (PnlitM, diss<Miting) 

Id pt 2 1 
^' lii 

hi pt 2 KB), (iffotri, id pts 2 1(A) & il i 

" Id pi 2 1(( ) 

Id T)t 2 2 

Sff id at IHl (NUrrnbriger. dissenting) 
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denving jurisdiction over cases involving nonscnc.us harm, the Standards 
have adopted a per se i^ule that th- benefits of services never outweigh the 
intrusion upon parental autonomv and the risk of harm from interven- 
lion.*^^ In specifying the prima facie requirements for state intervennon in 
cases ot seru us harm, the Standards gi- e equal weight to the intrusive 
effects of the removal of a child from his parents and the unrequested 
provision of social services, 

We urge majoi revision of this juiisdiction provision Junsdinion 
should be divided into two separate categories- the first, to order services, 
the second, to order removal.^a To estabbsh jurisdiction to order services, 
the petitioner should have to show bv clear and convincing evidence that 
the child has suffered or will imminently suffer phvsical or emotional 
harm, senou^ or nonsenous.^* Once this requirerneiit is satisfied, the 
buiden of proof conr^ ning future harm should shift to the parents. The 
parents, assisted bv counsel, would have to demonstrate that, because 
future harm is unlikely, intervention is unnecessary. Moreover, we sug- 
gest that, it the evidence (oncernmg future harm is inconclusive the couit 
should he given discreuon to consider the therapeutic value of seivices, 
presentiv impel missible under the Standards. 

A Proxnding Sen>ice\ in Cases of Xonserwus Harm 

The faMily situation in which a child suffers nonserious haim is not 
only not 'ideal, '*' it is cjuite oppressive, albeit vithoul danger to life and 
hmb of the child The child will consistently su.ier specific, demonstrable 
physical or eniouonal harm, even though such harm does not rise to the 
gravitv re(juired by the Standards nor present a "substantial risk that the 
child will imminently suffer" such severe harm. An example of parental 
abuse (onsututing nonsenous hairn wotild be a child v\ho legularlv re- 
ceives painful bru.ses in the coarse of parental discipline,^** Nonserious 
harm attributable: to parental neglect would include some "failure to 
thrive" cases.*^' Commentary accompanying the Standards suggests that 
court intervention would be permissible if the child suffered "severe 
inalnutntion. extremelv low physic aL growth rate, delayed bone matura- 
tion. and sigmficant retardatio n of motor development. By implication. 
''^ Sff Oonuneiuarv ^H, 43 

One of ihr (o-ic^^orlers f')r tlie Standards, ProJrssor Robert Bur*, has similarly sub- 
gested thai Jdjuditation and disposition alternatives should not be considered separalelv Sre 
Burl. Forung Prciteciion on C:hildren and Their Patents I he Impatt of H vm«n r hmes 69 
Mich L Re% 1259. 1286(1971) 

9«'^' Vr«^f!V.mio"l/''"''^ '""'^ Rnx'»f"K Statutes. 23 I' Mi.nn i Rev 

zn\ ,14:5 (1969) (favors reporting of nonsenous fiarni) 

(^ommentarv 49 

Id at 53-54 Recent (Uu has shown that, of reported incidents of phvsKal iinunes 
aliegedlv (ause<l bv abuse. 51 3 percent v^eie considered m-noi and onlv 2 4 percent consu- 
rufrd uiajoi phvsnal .if)usc' XnieiHan H.tn.atie \ss n NdUonal Sludv on C hild \( ifUd ,nc| 
Abust Reporting 4 ( 1977) 

W-";:^''/^ Sussm.in. Reporting C.hild \buse A Rt vien of the Uterature. 8 Fam I O 
J4T, 268 ( 1 974) ^ 

(omrneniarv 



ERIC 



i 



1977] ALTOXOMY OR COERCIOXf^ABL SE AXD XEGLECl 675 

less exnenif manitestanons of the same ot sinniat sviuptoius ot ''failure to 
thrive" vxoiild be outside the counts jurisdiction unless those agencies 
seeking inteivennon could ptove that more sevete harms vsere imminent 

Ihe Standards' ban upon provision ot services in cases of nonsenous 
harm repiesents one instance of the Standards' deference to the right of 
parents to leai their children iiee f'lom state inteiventicm. Several as- 
sumptions underlie the prohibitK n. First, the Standaids assume that a 
meaningful distindion can be made between voluntarv and (oeicive state 
intervention in abuse and neglect cases Second, it is assumed that, be- 
cause parents of (hildien suffenng nonsenous harm ran voluntaiilv re- 
quest seivKes, some of these children will be helped. FmalK, the Stan- 
daids assume that roeuive provision of services to families in VNhirh the 
child has suffereci nonsenous harm is uioie often harmful than beneficial 

1 \'oluntaiv \'eisus Coercive Inteivention 

Ihe Standards' reliance upon the distinction betvseen a parent's vohin- 
tarv request for services and state-cc^erc ed inteivention is unsound be- 
(ause the disiinction is often meaningless or bliuied in the context of 
neglect and abuse cases An apparentlv voluiuaiv iec|uest. in iealit\, mav 
be a product of external pressures For example, the parents mav make 
a "voluntarv" lecjuest foi services because their vxelfare vvoiker has eithei 
expresslv or impliedlv conditioned continued benefits upon such a le- 
<|uesL^^> C:onverselv, parc^its mav loudlv protest intervenUon while simul- 
taneouslv making indiiect pleas foi help.^» Resistance and denial of guilt 
aie tvpical reactions of parents uhen confronted bv a social vsorkei's 
allegaticms Wt clinical expeneiue indicates that a patent who harms his 
clulcf has .nnbivalent f eelings.-*'* \W vxants to hide ficmi the shame and 
stigma but dso uants to stop his abuse or neglect He is )ften aciuallv 
lelieved uhi n stale authorities have fiiullv concerned themselves vsith the 
familv s fiiffp iiitio.**^ 

Foi example, a mothei !)ic)Ught hei daughter , aged .hice, to ( hildien s 
Hospital Nfc^dhal ( rntei uith multiple broken iibs and leg fiacluies. The. 

\\asv(\ on .hm(.,hvp.nM.(c. sonu ivjnTts have M.^.^estr(i that th( paic m s %olunfai v 
a..tj>l..iu, nl ,nf. n, nimn ,n.n .Htn.iih upu>, i,i UMh,..|t|,v Mif)nii>s,x, ,u ss manif. su ,1 
.» Pm.Ip , .^o.Ultux I'oljMa \ Psx.huiiH Studx „f iVin-nts Uhn \hns( 

lnf.mis n.,1 Sni..ll( h.Mn n i j,. H.ut. ,,,1 ( fnM I iLM , ,1 R MHi.i<( K. nnu IMTI, 
( oimncnLuv U>7. ! rxnir. ( mmt Vur^ns \ \^v^^^^s^^\^u^\n^^^ of thf C:hiia Protnu.Mi 
S\strin I Pitt I j i j.j'^ ( |«)7S} 

" P.ir(!Usi.,uh ni.a.- .iiu.i \,»iuniau rniiust. MtAdfuU-i. I he Sotial Uorkt-r .iiul tlu- 
h.iinjl\. m Hdpjn^ tht Uatu ud ( hfltl .imi Mis KtiniU ((. Kt mpr ^ R \\v\U x rds 

I'^T'Jj. Drli.nuis. ( hii.i PioUMion- \ < n,npi. ht i-mx. ((MHduh.tta Pintt-ss Pnurlh \ i- 
nmia S^,np,,sMHn <.n ( h,ia \hus( ,tH Uh \im( m( an Hnm.inr \ss n 

( hihln n s 

l\ "" ^""''1 " II.. B,M,,.,i<i„M .„ riH 

" \ Kadiisinn ^upui noit 1") at LMl' 

/// at L'b", ,^uuu^^^ { Man.iMk Digest „t a Siuch nf Pttuntuc Stunrs ami fhi 

PiohiMn ol \v^\vy \ (if ( htt h< ri ni \(\\ jdstn H i l«r,S( 
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niothei denied thai ihc injuries wcic inicniDnalK inflicted and, instead, 
(laimed that the\ had resulted from her daughter's accidental fall from a 
bed onto a concrete floor However, based upon x-rays that revealed 
\ar>ing ages of the ftactures, the physicians concluded that the moth r's 
explanation of the cause was inadequate. The mother persisted in her 
denials and offeied arguments and proof in support of her explanation. 
She displayed a health dime schedule card to \enfv that she had taken the 
child for examinations everv few incmths since bnth. She maintained that 
her evideitt concern for the child's medical care was inconsistent with a 
desire to harm her child. She further insisted thai the nresence of old 
injuries was impossible because no phvsician had brc^ught an) injuries to 
her attention at the prior exams. Because of the perceived risk to the 
child, the Hospital iniuated a care and protection petition in juvenile 
couit Shortly therc-cifter, the mother admitted her long-term physical 
abuse of her child She stated that, for the first linie, she was able to 
\erbali3e a need for help F.videntK, the pennon had p^-ovided the struc- 
ture necessar\ for such communication In addiuci, she-explained that 
her fiecjuent \isits to medical clinics had. in fact, been an un«;tated search 
for detection and suppoit. Thus, despite her vigorous denials and her 
failuie to lequest i^elp prior to th,^ court acuon, the mother apparendy 
desired interventioiK Howe\ei, under the Standards, if this mother had 
caused onl\ nonseiious harm, the Hospital and the court would h forced 
to Ignore urgent but indiiectl) expressed needs of the familv This case 
illustrates an additional fallacy in the Standards' distinction between vol- 
untarv and coercive intenenuon. In cases of nonsenous harm, the Stan- 
dards cC)nclition the piovision of services upon an express request by the 
parent and forbid an) couil acuon. Howevei, m this case, court action was 
the necessary precondition for the mother's expression of need. 

FAen if the paient does ti) to c^btain assistance by express request, our 
experience indicates that this request ma) go unheeded."*^ For examnle, a 
ihirteen-month-old infant from a middle-class family was diagnosed by 
professionals at Children's Hospital as sever v retarded with slim devel- 
opmental prospects. The infant's mother revealed that she was so embar 
rassed b) the infaiu's condition that she kept hini in a back room of the 
house. She also expressed homicidal tendencies toward the infant. She 
told the professional staff that, while on a bc^anng excursion with the 
family, she had held the baby over the side and had actually considered 
letting go. She sought a voluntary placement of the child through the 
Department of Pubhc Welfare but was tol 1 that no placements were 
available. Similarly, the Department of Mental Health refused to assisf 
hei. Thus, the Hospital plusician and protectur service social worker 



" /irrord, !)A/ABA Standards 18') ^Polter, dissenting). PmIkt Sc McDonald. Tht- Family 
Court in an I rban .S«!ttin>(. in Helping ihc B.ittcred C^hjld and His Familv» .upra note 4!, at 
208. 221. leu Sc VVdtson. Tlie Battered Child Rebrutali/ed Ten Cases of Mcdical-lx-gai 
(,(>nfusif)n. 124 Am J Psvch 1432, 1438 (1968). Wald, State Intervention on Behalf of 
"Negle( led" Children A ^eau h for Realisn< Standards. 27 Sun C Rev 985, !0()()(l97f>) 
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wviv ioic^Ml (() hk' a ciu* .»n(l pioCfcuou pt-titK \\ \u unul \\unuc\s on 
UchM of hoth statf ajs^tMUics aigucil in couu aganisr the pcnijoii Ncxci- 
tlielcss, thr comt gi.inird the petition .md placrd the child m a hos.)it..l 
io\ iet<iitit(i thiiduMi 

This case starkU illustrates the present practitc of lK)th private and 
pubbc ageticies of tefiising to expend prenous resources unles> a court 
mandates the provision ot services.^^ FrequentU, the agencv uill even 
refjuest a court order simplv tojustifv expenditui es to a budget manager 
The commentarv to the Standards notes, with disapproval, that some state 
statutes condition financial aid on court supervision of the child. I he 
authj)is lament the fact that the availabilitv of pubbc housing, tor exam- 
ple, v\'ill often tirrn on ihe issuance of a court order 

Yet, despite this express condemnation, the Standatds imphcitlv give 
legal sanction to this practice Because of the scarcitv of social sei vices, the 
Stand irds efteuivelv legislate their exclusive distribution to cases ot sen- 
ous harm. I he commentar> justifies the narrow scope ot slate interve^- 
Uon on the ground that it will channel services to the cases of greatest 
need and, thus, maximize their effectiveness.^^ However, the Standards 
and the (ommentarv fail to recogni/e that, as a result, provision of 
services at the request oi a parent who has caused onl\ nonsenous harm 
mav be nothing more than a comforting fiction 

The scarcrty of services is further aggravated bv the nev% procedural 
burdens the Standards impose upon agencies. Under the present draft, a 
single agenc\ could be called upon to perform an initial investigation ot a 
report of abuse'^' and, if couit action ensues, the agencv must submit an 
invesngative plan, conduct a detailed mvestigation, analyze the services 
available and their possible impact, and submit spedhc treatment or 
placement plans and periodic post-disposition report'*" Nforeover, 
agencv personnel mav be reiiuned to attend hearings at as tnanv as four 
stagc> of the inituil proceedings/^^ as well as at penndic leviews ot agencv 
provision ot services or placement '^^ These procedures aie designed to 
make the agent v more accountable to courts The net result, however, is 

--^dduionalK experts state iUai the sooal woiker md\ resist (Uabng vMfh the abusi\e 
side <»t the parent patient Holmes, Birtihari. (-antoni Sc Resmer. Working vMtli the Paient 
in Child-Ahusr (.ases, ^6 micm! (-asev\oik {l^l'j) I his ictiisal based on the social 

v\orkrr's (>v\n niake up suggcsis anothei reason v\h\ a couil oidei nia\ be a pUK'(|nisite toi 
proNision ot seiNKts 

( (jrnrnentai V S4-5'S 

l)\/AB \ Standards. Inir(>ductH)r) at 4. (.oninentarv 4'^ 

The Stan(iards' assumption thai senuts vmII be pM>\ide(J oji ^ \oluntat\ basis is deai 
IJ\, AIJA Standaids pt 1 1 ((MnmrntaiN 43 hi situations in whitb llic scr\ k es ot social 
workc'i s ate 111 fat t onh a\ aila I >](* tti t ou^b < ou 1 1 iiitei \ eni loii . one distinguished <. oinnien- 
latot urxe(i earl\ mtrn entKMi Paulsen. I.jv\ aiwl \fnised ( bildien. i^/ I tit Baitt ie<i ( Jiild. 

' I j \ \H \ StaudauU pt i U \) 
'2 la pts -» {¥) 6l\ b 7 1 

" /// pt 'i l.M.niiboiwaiioi ot in\( siixatum). f// pi "> 2{{ i (approv.il of iri\« sii^atiun pl.m' 
id pt '> (repoit). ifi [if h 1 (dispo itiori) 
In pi 7 1 

hi pi I H. ( iHW!\ ' ,ai\ 17 
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!<) SO bunit'!! the agcncN that it will hv less capable ot ottering quality 
>enues to neech tannlies than it is at piesent UnfortunateK . the scaidtv 
ot sei vices puts even inoie ptessutc on both the agenrv and the toiirt to 
select less tinie-(onsunnng, less thoughtful treatment option^^. For exatn- 
pie. the si!apli(it\ ot tenioval. although often more costK to the state in 
tlie long run/^^ wdl be mote attractive m cases ot seiious hattri than the 
piotKKted pio\i!>i()!i ot tieatment in the home Because the processing 
ot each case will exhau^t judicial and agencv titne the dtatters of the 
Standaids e\ideiHi\ tek tompelied to naiicju the scope ot courts' junsdic- 
tion 

Ihe uisdom ot dratnng the Standatd.s predicated upon the untoitu- 
nate piesent leaiitv c^t scaive resoui ces-^** is questionable."^'* rathei, the 
Standards should provide tor court-oidered services to all families who 
could benetit from such assistance wiiliout legaid to the degree of harm 
oi present agenc\ budgets. It would then be incumbent upon anv state 
legislatuie enacting the Standards into lavN also to guarantee adequate 
tunding to meet ttie new state mter\ennon scheme. HovNever, the present 
dratt actuaPv reduces the piessure upon legislatuies to expand Wi a 1 
service agencv budgets to meet the needs and expiess recjuests ot tamilies. 

rtie Standards' assumption that a sharp distinction exists between vol- 
untar\ and coeicive state intenention underlies the ban upon the provi- 
sion ot seivices m cases ot nonserious haiin \'et our experience indicates 
that the piesence oi absence ot an expiess lecpiest rarely reflects paients' 
feeling toward state mtiusion into their homes, More importanth , when 
coupled with the Standaids' incieased procedural i equiieuients on agen- 
cies, the ban inav lesult m the eliniinauon of an\ assistance to nonsen- 
ouslv haimed children: on the one hand, agencies cannot initiate couii 
action, but. on the othei, the\ often will not expend lesouices without 
^ouit approval 

2 I he Value ot Tniecjuested Assistance 

B\ conditioning assistance in the home upon paiental iec|uest, the 
Standaids replace an evaluation ot the \alue of ttie sei vices to the child 
and tamilv with an inc|uir\ into whether the parent has requested the state 
mtiiision If the patent ha^ not waived his right to autonomv, the non- 
seiiousK haimed child will be denied access W^servic es.^^ 'I his arrange- 
nieni appeals contiai\ to ttie expiess commitment ot the Standards to 



It > I < <i!iini i)U ( liild Wnwv \\ St ik \sst !iiI>1\ Ktpmi \pi|i \^i'J2, n f)iin(, >{ ni 
I Ih H.u«t?i(l ( ]\\U\ -iijit,! nnh V\ m Jl**) LMh (.ipp t, 
^' DcH.mds \upui nuit II ai 1'^ 

" S^v iiin}*rn}h DfHaiKis. I hc Slams of ( fiild Fn)tc(ti\( S.t\i((. s. A National Dilrmma. jrj 
H< th( B.jtt('!<<i (.liild atui His I-anuK supui uoU- II ai IL'7, IHivHh 

' I|\/AB\ SiaiulaiHs 181 (Poller, dissdumg) ( vnha, v\alcl. Sia(( !rH(*r\('iitn»n on 

aiularfis }oi K('M)()\a} ot ( hildict) fioiii I heir HotTU's, 
M()nii(>'in^ ihv Status of ChihiitMi iii h)stti ( are, and I ct tDinaiioii of Paicmal Rights. 28 
St. in 1 R( \ f>L^'). hl2 I (supp(/itin>^ "it'alisf s appioadi) 

l|/VABA Siandarrls 18^) {ri)li(i, diss(nting) C hmiiiM iic^jlrct" b\ statt ) 
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p!<)U'(l the (hild's iimls IT) aiu (oiiHici ot int-icst> btaNCcn paicm and 
<hij(l^' A(lrjitH)n<ill\ , It strins (()iui<n\ lo thr St.indaKis' .onuditintMi. to 
'Micngther^ fanul\ hfc'^- haaiisc taie-oultieu asMstaiuc to the tainih is 
climinatfd I hv Staiulaids negate theso < ntlcl^^ns b\ inintmi/ing the value 
ot unieciutMed assistaine In most .ases m)ui t-oi Jn ed pioMMon of scr- 
\nes to laniihes m uhuh the ihild has su{fe:ed )u\\ :u.nsenous harm is 
assinne({ not to bv m the rhilJ*^, best inteiesis 1 he (oninientar^ suggests 
that sii(h inter\ention at hest, \>ou!d he inrninial!\ helptid and. in fact, 
lould e\tn be hainitiil to the (hild ^' The Standards apparentK (ondude 
that an\ tnnuo benehfN aie <mtVNtighed b\ the loss ol p.iient.d ..uioii(»ni\ 

III anoihei toinni. a lepoiier on the Standards, Piofessor Muhaei 
Wald, has elalx>iate(l the bases for this condusion He suggests th<tt the 
etteuneness of an\ assistance ina\ be signihcanti\ reduced it pio\u!edon 
.i<()ei(i\e, as opposed to \oluntai\, basis \\m, ;g the potential dangei s ol 
assisiaiue <ilcd riiandatoi\ da\ eai e, tor example, niighl weaken the close 
.itt<uhnien{ fietween p.:ients and (hild Miuial to healtln de\eIopnient 
Houe\ei, as Piotessor V'ald a( kno\>leclges. thii, aitachiiient ma\ alica(i\ 
f)e ueak in haiintui fainih situations.^^ Professor Wald also distingmsh^'s 
between tiie \ ahie of "h.ird" and "soft" ser\ices He adr>iits th<it pio\ision 
of "haid' sei uces— finaimal aid. ineciiLal caie and hon.e- dkei ^— would 
be helpful but adds that such assistanje is not usuai!\ - )! tfu oining 
Howe\ei he Motes that the ef f >< t!\ eness of the more common "m,!!" 
senues—siuh as tounseling and pai^Tit education— has been dispio\en 
Moieo\ei, i^io/essoi Wald maintains that su(h ser\ues tan (tfteii be 
haimful if the voc.al woikei is inept oi nijects his middle-< lass bias into 
the (ledsions legaiding dnld (aie and housekeeping He feais that the 
soiial woikei's niteivenlion nun result in iiKonsistent parental beha\ioi 
tliai will contuse the child and disturb the (hild's adjustment to the 
unfHM'th\ sirualion In addition, he postulates tfiat the piuni nia\ cined 
his leseniment of the mieuention to^N.tid the (hild as the (ause of the 
inti usii }\] 

Stiuhes nieasuiing the eifei li\ eness of ,ei\ues ha\e pioduied nuon 
(lusi\r icsults Some studies h<i\e diawn negative < on» hisioiis/'^ otheis. 
p^^,tu^^'^Fmihennoir, n is geneialK agieed fhat measunng the out- 

' // pt I 
I>, 

^' ( MiniiK rit.iiN \2-A ^ 

U.iM suf>n. mnv W. u Mih, IrMlo | hr mlhrn (x^m^^h dndjuns th.tJ iht \l<v^s 
t\pH*sst(i tlu it .lu ifio^r fii the |u\Muit ]\isl[n St.t!i(Lji(|s ( nriniinMoii /'/ .H 

1(1 .1 uqo-q; 
14 at ')(»H II / ^ 

^" ' ^ l'..!,insk\ V \ |'.,lj!,si.\ Ih, (uiKii' M.iUiN Ml ( \;,ns i( 1,-1,1 

NcKltMt in this ( Munn\, K( |m)1I to \\n Jnmt ( oidui n on Mt nt.tl W^-Mx U,\ ( ht! i" 'ii ( 
'iun(t(l lu I) (.11. .nprn iintt 1, at 4S-I7, Iht- Multi-PiohkMii Dilcninia \ Nuial Rrscauh 
DriiK'iiMiation unh Mnlti ri«.hk-ni Fanuhrs {(. Broun e'\ iMt)H), tischn. Is (.ascsuMk 
MirdiNt- A RcNjiu. \H Souai Uotk {V^lh. (.risn)ai 1 niplu at .(»ns a Kini.lv ixU 
linpro\(nunt rn))(<{, Sotial (^tsev\oik ^Y^ (l*'7)) 

Str,f^. \ Kaduslnn. not< at KMIi L>H<>7!.L>S U hftc F ( (k-rai ProKi^iius 
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intiK* of senues on an objeclive scale is very difficult,^® Ii is p:*rticularly 
difhtult to design research projects to measure sietiificant improvements 
III fatnilv hehavu)! Because the Standards maintam the presumption in 
fa\()r ot paieiital autonomv, failure to prove that services will improve the 
faniiK situation is dispositive against intervention,^' This conclusion ig- 
noits that the presumption has, to some extent, been rebutted by proof 
that the paieiit has caused haim, although not serious. Significantly, 
Fiofessoi VVald has failed to cite studies supporting his thesis that the 
t fftUiveiRss of serMtes turns on whether they are provided on a volun- 
tar\ oi cociine basis In fact, rhe intervention of legal authority can 
cnliaiui' a patent's icsptrt for the treatment program and thus increase 
Its ettfi U\ t* ness 

Oui cxprntnre has bct n that services provided on an involuntary basis 
I. in W htlpful Foi example, a mother brought her eleven-year-old 
(i.uiKluei lo C:hildien*s Mospita! and reported that the chwd had told her 
thai till* failiei liad iiiusturbated in front of the daughter and invited her 
into his heel In addilion. the mother revealed that three months earlier, 
Icann^r hci luishaiul's temper, she had fled home and left the child 
[)ihin(! uitli the fathci The child denied having mentioned her father*s 
M \iial a(K<uues hiiirjgetKV looni physicians were unable or unwilling to 
!n.ik( a tliotou^li nieihca! examination because of the child*s uncoopera- 
tivMuss aiui anxuiN The rhild was admitted for **social reasons" to 
pel mil a luitfiei evaluation ui the fanulv situation and the child^s needs. 
\ {>Hth()l()>rua! innsuitaiion and .^ocial service interview revealed that the 
<hihl had leieiiiK lost bladder andt bowel control at night, performed 
ptH)ii\ m Mht>o|. experienced mghtniares, gained excessive weight and 
httoFtu '^(jiasin^lv tense I he conclusion drawn from this initial evalua- 

.1 uas th<it tlie thild was "troubled/* even though no cfear evidence of 
>innus emotional damage emeiged. Hovever, the diagnostic team i * er- 
pieteo iht faits thai she spoke of a "secret" with her fatherland men- 
ut>netl that lie liad brought her cand* during school recess as soft signs of 
possi[)lr sexual abuse The niothei desired help for her daughter but 
seenud iiuapahle of obtaining assistance herself. She did not know what 
seiMtes wrie available not ho> to use them However, she did not wish to 
Ua\( h(i iluld ill tlie [lospiial foi tlic tiiTK' recjuired to conduct a full 
pN\i|ii.nn( exan:uiation Oiue she e\en attempted to remove the young- 
M( 1 hitausi oi own ieais and loneliness VVh( n the father was intei- 

tt't ^<>un>^ ( hiMien Rt\jev\ and Reronunendauons 275-76 (1973). Burt & Balycat. supra 
n..U' 24 Moist. }h(ir. Nculx-rger &: Reed. FriMronmental O^rrelates of Prtfiatnr Soct$l 

Ilifuvv rttwtntKt Iiiipl.<atH>ns ol .in A(l\o(di\ \ppr<uuh. <W Am J Puh Health 612 
i'C:. \*wl.ti^ti l! i^rril,u<ii WhIim^. (olh^an Shcehan M(Veigh. supra note 24. 

' Sff Wald, supui rhJte 46, at 9/8 n 7'^ 
Sff Bui{. supui rune X'S. at 1 27-1' cj W'ald. supra note 46. at 999 n.86 
Plot ess* >i Wald e\rn 0)rue(les that stmal servues are successful despite initial hosulity 
sHpTd note at 658 

Poianskv PeSaix .^C: Sha!lin. ( h>ld Neglect I rderstanding and Reaching the Parent 58 
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viewed, he denied that aiiv problems existed and expressed strong hostil- 
il\ touaid his uife and the Hospital pcrMHincl The Hospital statt at- 
tempted, without success, to involve various child protection agencies 
The agencies all letused because tliev eithei ueie oveiiiouded di (onsid- 
ered the case "inappropriate." The Trauma-X Group ui Children's 
Hospital-— a multi-disciplinar\ team for tieatment of neglect and abuse 
crises--- derided to seek court intervention in this case At the preliminarv 
hearing, the judge entered a tcmporarv (,rder grantuig physical custodv 
of the child > a treatment center to conduct further evaluation. The 
center began diagnosis and therapv and also enrolled the child in a special 
educa^ i program. Tne mother began weekly counseling with a psvchi- 
atric Nocial worker from the same facilitv. The father, aftei a couit- 
ordered psychiatric evaluation, agreed to seek help for his depression and 
dnnking problem, Iheieatter, (he niothci aiul fathei resumed livnig 
together. 

This petition would not satisfy either of the relevant grounds for court 
intervention proposed bv the Standards. The commentarv indnaies that 
intervention is authorized only when the sexual abuse constitutes a viola- 
tion of the Slate penal code.^^ The onlv hard evidence at the time ot the 
pciition had related to the father's exhibitionism and propositions at 
home, which alone might not constitute criminal violations The Stan- 
dards also permit the court to intervene when the child is presently 
suffering "serious emotional damage/''-* The Trauma-X (;roup had 
sought court action beff)ie the development of stiong mamfestations of 
senous emotKmal harm because of legiHmate concerns about the child's 
mental status and the adequacy of the mother's caretaking. Additionallv . 
the Group had hoped that early acnon could prevent the need to remove 
* V child in the future. Although the court vvould have been forced to 
. miss the petiticm under the Standards, in the actual case the entire 
familv ver\ ^learlv benehted from the court's interventKm, This case a<id 
the case of the mother who admitted her abuse onlv after the court 
petition was filed also illus^ate the therapeutic value of court action itself. 
In both cases, the court aciicm was the catalvst or vehicle enabling the 
parents to confr ont their problems 

Professor Wald's segregation of "hard" and- "soft" services, and his 
respective approval and disappiov al, ignores the evolving clinical model 
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" iJ.VABA Standards pi 2 1(C) The Standards iurthei define iht >peafi( mamfestations 
(onstiniting senous hum as "seveie anxietv. depression, or uithdraual. or untoward ag- 
gressive behavior toward self or others" We share one expert's hesitano to freeze the 
dehnition inro a sr^atute because of the present state of our knowledge aK>ut development S 
Katz, 5U/J... note <^ at 68 In addition, as the commentarv also suggests, the definiUon must be 
read in the n next of the different stages of development at different ages Commentarv 57 
However hxing spenfic attnbuies m the statute mav produce statu rather than develop, 
mental interpretations For example, courts forking uith the definition mav ignore the fact 
thai what (onstitutes "untoward aggressive behavior" at one age rnav be (iiiite normal at 
anothet 
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and piadKc ol a toinhmod approai Ii to treatment''' Based upon e\i- 
do!Kt* uuluaimg tliat cMcrnal sticss is sulxstantuilU trlalcd to neglect, 
abuse and othei pediatric stNial illnesses, tfie treatment of famdies now 
foiuses upon !ehe\nig the external sti esses ot inadequate houswig, health 
and child caie h\ directU snppK ing tliese needs Ho\\e\ et , ecjualU nnpor- 
tant components o| tins new treatment nulude "soft" seixices, sucli as 
counselnig cUid ediuaUon. speiihralK designed to enable parents to se- 
cure lesouices in tlie tutuie A s\steinatK studx measuring the effective- 
ness of tins (ombined appm.jch has not !)een undei taken However, the 
(Lita del Mistiatmg tlie (orinection !)et\\een these external sttesses and 
the nicidence ol luglec t and abuse warrant the infeiente that ireainieni 
duected at ielie\ing tliese stresses can;etfectivel\ prevent nidividual cases 
of future neglect and abuse and tc^i nnptiwe ihe faniih's a!)ilit\ to utili/e 
seiMce^ toi tlie (hiltl. Our (hnual expeiience supports this conclusion 
Ob\K)usl\. success on an indiMtlual le\el cannot substitute tor efforts to 
(iiange insUU|tions and collect the inadec|uac\ of tesources tliat affed 
laige numbeis of the pf)piilnti()n 

1 be fact tliat this ami other no\el appioaclies nui\ not \et be ptevalent 
does not support tlie naiiou gionnds for court-ordeted seivices adopted 
h\ tlie Standaids I he ciiticism that was pie\iousl\ leveled with legard to 
limitifig diese grounds based upon tlie piesent dismal quaiint\ of ser\ices 
applies ecjualb wlieu l)ased upon the piesent quaUh of senices. If en- 
liglueiied tieatnieiit methods would benefit a troubled famiU, the Stan- 
ilaids sliould pe:iiiit a (ouit to oider such assistaTue.'" (^oiicoiiiitaniK . 
piofesMonals niu*»t piessuie agencies and state legislatui^s to mipnne llie 
cjualil\ ol sei\ues ihiougli tiaining in iiiodeiii appioaclies to treatment of 
child neglect and abuse 1 he /-taiidaids themselves (ould be diafted to 
piofnote sudi njw approaches to treatment For example, the Standaids 
could establish ( Ki/eii-based (ouiicils to place continuing piessuie on 
piolessioiial gioups, ageiuies and legislatuies tn increase the <|ualit\, as 
well a^ (juantit\. ol sei\i(es.'** These couiidls <ould suppU the input of 
local \alues, tiaditions, needs and piionues into the design ol tieatment 
ir.odel' In adduioii, die Standai(U could estaf)lisli a mediamsm to 
cooidmate state departments of child health, mental health, welfau' sei- 
\i(es'^^ and emphnnient oppoi tuiiities fm die patents/'^ Iliiough this 



St* ^ifutdlh Nt'uhrim'i ^\cU^ C liiitl \}>iisf. I'linnplt's mh\ Impliiations of (.mieiu 
Ptai.Hm Pi.utKt*. Tl Fcdi.itiK ( hnus of Noith \ithmi(.i h^r* (1^)7^) Nfwfn'i^fi . H,ig( n- 
binh, t-bt^hng, ( olhgan. Shrfh.in iC: Mf\ci^h. supra nou- LM 

1 1 Bun. snfua iiotf ai }2s4 

Si, S, It < I ( omiii on ( Inid Mhim \ ^ Sim \ss(jiil>l\ Mtjuti ihUr ')h .ti \2 
l<ltlni.iit M.iss.K Imim ris I .isk ( ki|>(>!is \«1v<k .t( \ fn. ( liiliiu n nH,ii\ i «l R« \ 

UV\ { I'i7 \) 
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(oordin.iting nicdianistn. ihe iMatidards would tuithei ti^e goal of a co- 
hfix'tit. enihiacno approach lo iamd\ pioblems^^' 

VVctt' to ague with the Standards' assiiniption that most nonscn- 
()usl\ hairned (hildien are not b^Micfitcd b\ court-oidered proMsion of 
stT\iccs. we would ne\crtlieltss be unable to support the flat ban upon 
state mter\ention. To [)iohibit all intei vention and thus den\ assistance to 
e\en those ildien who could Ix? helped does not nem to us the proper 
resolution ( he lonHuting niter.sts. The acknowledged trade-off in 
adopting (he ban on uiter\ention ioi nonsenous harm is that rases that 
wan ant inter\ennon must be dismissed in oider to prevent unjusiihed or 
unproductive inirusions upon parental control in other cases. «^ We are 
lUKonMnced that judiuai discretion has been so unwisely exercised in the 
past Mc)reo\e:. the instances of useless oi h;u „ful intrusions will be 
icduced h\ the Standards* limitation upon intervention to ca^es of specific 
harm Courts can thus ensure that the services ordered will closely relate 
to the natuie ot the specific harm,«'' Fmallv. rather than abandoning anv 
attempt to aid the non^riousU haimed child, legislatures should consider 
pioposals. in adduionio those suggested in this aMuie, tc) improve the 
(|ualit\ and a\ailabilit\ ot services"* 

B The Eutuw Endangcnnent Rfquuemcnt 
L Initial h ter\ention 

Accoichng to the present diaft oi the StaiuL :ds, once a petitionei 
seeking couit intervent;on has established thu* a child is "endangered/' 
the petitionei must satisfv the second rc^cjuiiemeiit— demonstrate that 
iniei\eniion is netessarv to protect against future endangernient.*'^ This 
recjuirement applies eijuallv to both services and remcnak Objections to 
this jurisdictional re^juirement aie threefold First, as in the initial le- 
cjunemenl of "^^ndangernic nt/* the petiuoner must sausfv the same bur- 
den ot pi oof legardlesN ot which disposition is sought. Second, because 
the likelihood ot futuie haim and the impact ot intervention are difficult 
to prove, placing the buiden of proof on the petitioner mav be tan- 
tamount in nianv cases to a denic 1 of court )urisclic tion Third, the Stan- 
dards evpiesslv reject the more disci etionaiv "best mteiests of tlie child" 
lest in fnoi of consideiiiig a detei ir-nation regaiding only the 



Sff \aiiondl Resr.nth ( ounni. National Aiadotrn iA Sciemes Towjrd a Ndiional 
i'oluv tor C^hildroii arul Fdirnlies (197h) 

Another ir.jvon Un hio.uit'ncd (o.irt nitt ?\t'ntion to cHeoiuro thr Cooidinatt'cl .:p- 
projth to treatnient has horn Migm'Sct-d bv Hunt tans Ten & Watson, ^upra m)io 46, at I4:V» 

l}.V\B\ Standards Introdmtion at h. (a>mmintai\ "»0. (f S \at/. ^utyra notr 4 at 

I) ( il. Kupni note 1, at "S-h S Katz, ^ipra note at 04 
Ik' \BA Standofds inVSC) (^'olier. dissenting) 

Id pi 2 2 In part 5 3(F)(2). t|.>' Standards plate the burden on the petitioner to pr(,\e 
b\ dear and toniumng e\idente aIU>, »non.^ >ufhoent to suppoit the pciilion Hresumablv. 
biN nithide^ the jui isdn tio'nal requirement of luture endangerjiient 
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piophvlac IK \iihw oi mterveniion. This latter lest, however, excludes a 
lelevant iiK|uir\ into the therapeutic value of court-ordered services, 

Disuiu^^uishmg l)et\\eeii services and removal is most appropriate in the 
(ontexl of the "nccessiiv ot intervention'* jurisdictional requirement. Be- 
idusf couri-oideied services involve much less drasuc interference with 
the paient-(hild relauonship and much less sugma for the parents than 
removal, the restraint on court intervention should be significandy less 
when services are ihc opIv disposition requested by the petitioner, Fur- 
thennoie, services and removal are different in kind, not just in degree. 
Services most rvpicallv involve direct provision of medical care or better 
liousiiig, iiaimng in houKMiiaking techniques, or counseling aimed at 
emotional and behavioral improvements.*^ These services are directed 
tovwid l)enehtiug the entire family. Admittedly, removal sometimes will 
be accompanied bv seiTices to the parents in an effort to reunite the 
tamilv/*'* However, in general, the curative aspects of removal are less 
Mgiiiti(ani than its intrusive effects. Removal is a decision to ^ave the child 
at the expense of the parents' right to custody. Thus, a distinction be- 
tween services and removal will be panicularl) appropriate if the court's 
)urisdicii(mal inquirv is expanded to include consideration of the thera- 
peutic value ot inierveiiiiori. 

I he Standards limit the court's iri(|'iirv to whether intervention is nec- 
essaiv to prevent future harm. This test, which replaces the prevailing 
"best inteiesis ot the child'* test, would guide a court's decision whether*® 
and in what manner :i should mter\'erie.®* The drafters oi the Standards 
rejected the prevalent test to avoid the guesswork inherent in its applica- 
tion. For example, m a lemoval case, the application of the "best interests" 
test lequiies a judge to compare the probable consequences of removal 
with several alternative programs of assistance in the home. The judges 
iornpaiaii . .iiialysis must be based upon predictions about future behav- 
ior of ea( h tamilv member in a number of contexts. The judge must also 
predict the progress the child would irrake in a foster home, Judinal 
othcers <ind the adjudKation process are parucularly ill-suited to make 
such uncertarri predictions about human development.**^ Uncertainty of- 
fers op{)()rtU(iriies for the court's bias to replace proper criier-ia.*^ Addi- 



Set* ( ominenlarv 1 1 7- IM 
Id ilQ 

^" Sfe \fn(M)kin. supta note 17, at 614, 627-2H 

I he <<)mineruai\ discusses the rcpla<eineiu o! the "t)^st interests" test at the dispoM- 
imnal phase ( oinmentaiv 120 H(>v\evei, for bc»th junsfiu tion and disposition, the Stan- 
dards substitute similar tests of the necessitv oi rntervcntion to protect against future harm 
I J \/ ABA Standards pts 2 2 X: h 4 Thus, disiussion of th'^ substitution of the "best interests' 
test IS eqiialit appropihae at the |unsdi(tional phase h a otatKm of /the states Ih^thave 
adopted the "best interests'* test for ill sposit inns ui their s|atutes or tase latC^jiRWntKikin. 
yuprn note 14. at 24S nHl ^ 

" (.oininentarv 121 22. Ms; Kikin. ^upra note 14 at 24<^»-62. MmM)kui. supra note 17. at 
blV22 

(.otntnentan 121. N!n<M>kin. ^upra note 14 w 26M 



ERIC ^ ' 



1977] AUTOXOM) OR COERCIOX?-^ABUSE AXD NEGLECT 685 



lioiially, when the judgment is, by nature, subject to reasonable differ- 
ences, appellate coiirt control of the juvenile court becomes minimal,^^ 
The Standards' suggested inquiry into the prophylactic value of inter- 
venuon does not completely avoid the uncertainly inherent m the ''best 
interests" test. Th'- court must still judge the likelihood of future harm 
based upon predictions about parental behavior. Nevertheless, condiuon- 
ing intervention on a bkelihood of future harm is generally sound. Obvi- 
ously, if future harm is clearly improbable, a court should ^ot intervene 
despite a recoid of past harm; for example, the mother ot the injured 
child may permanently separate from the abusing lover. Theoretically, 
the presumption in favor of parental autonomy may warrant placing the 
burden of pioof of the likelihood of future harm on the petitioner. 
However, the peutioner must initially establish in the majonty of cases 
that harni has occurred and, thus, will have rebutted any presumption of 
parental fitness. In reality, a presumption of future harm arises from past 
harm because ot the iidliiie of child abuse jiul neglect. A t\pical 
pattern ol abuse involves a continuing senes of assaults, escalating in 
severity. ^« Neglect is an even more obvious case of a chronic conciition.^^ 
Moreover, placing the burden on the petitioner to show by clear and 
cx)nvindng evidence that intervenUc^rr is necessary to prevent future harm 
would effectively precli ide intervention in many cases.** Because predic- 
nve judgments by nature are rarely conclusive, the degree oi certainty 
required by the "clear and convincing evidence" standard of proof may be 
unattainable.^® 

For the reasons outlined above, we suggest that, in cases in which only 
rourt-ordered services are sought, the future endangeiment lequirement 
be revised. Once the petitioner has convincingly demonstrated that the 
child is endangered, the burden of proof concerning future harm should 
be shifted to the parents Consistent with- the actual nature of child abuse 
and neglect, the parents, assisted b> their attorney, snould be required to 
demonstrate that continuation of ihe harm is unlikely. Placing the burden 
of this issue upon the parents is particulariv appropriate l>ecause the 
likeli* >()d of future harm entails predictions concerning parental behav- 
ior However, we do not sugg?st that the parents be required to sausfy 



Mnookni, supra note 14. at 2^3-'S4 
See Cotnmentarv f>8 

D (.il. supra t\uie 1. at IIS. Child Abuse and \ej?k'ct Prnjett Nhu ( onirirn of the 
States. National Center for the Prevention and Treatment of Child .Abuse and \t){le(t, 
Child Abuse and Neglect Model legislation for the States 2 (1476). ^ee Weston. Ihe 
Pathology of Child Abuse, m The Battered C.iild, ^upra note 39, at 79-85 

(.f Koel. Failuie to Ihnve and Fatal Injurv as a Cx>ntmuum, 118 \\n I Diseases of 
Children 51 (1969) 

•* r/ W'ald. supra note 46. at 1010 n 137 

** 5^^ (.omm* '.tarv 1 13 (smnlar problems ot proof < onstinite basis for rejet ting "be\ond a 
/easonable doubt standard") 

Although the language of the Standards uould support denving junsdu tion unless the 
petitioner satisfies the burden of pioot. the tommentarv implies a shift of the burder. to the 
parents ( ommentatv 63-64 Ihe c(>mmetiiar\ lists examples of when a child mav have 
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the burdensome dear and convmrmg standard. Rather, in those cases in 
whiih evidence conce'^ning future harm is inconclusive, courts should 
have discretion to expand the inquiry and consider the therapeutic value 
of services 

In pr. .(e. professionals often do not agiee on the likelihood ui future 
haini in .i particular case but do agree that intervention is \^ ^rranted. For 
example, a mother brought her four-month-old daughter h le Hospital, 
tomplaming that the child's leg appeared misshapen. An examination 
lesealcd a longcnaal hip detoimitv. The nitaiil undeiwent suigerv to 
correct the detoimitv and had to wear a bod) cast to alic>K proper heaitng. 
I pon observation ot the interaction betueen mother and daughter in the 
Hospital, peisonnel became concerned about the mother's ability to tare 
tor the vhild. I'he mother occasionall) left the bars of the crib dcwn and 
had difticultv keeping the cast clean She seemed unable to feed the infant 
propel Iv and to adjust the frame her daughter required for support. 1 he 
staff 's conceiii increased because, despite instruction and gende warning, 
the mother's behavior did not change after several weeks. Ih an interview 
with a social worker, the mother seemed depressed. She denied that sh*^ 
was having diffitnltv canng for her infant and explained that she needed 
her daiighlei because sh- was "all alone." When the social worker sug- 
gested that a home health aide might be helpful after the infant was 
ci' charged, the mother protested that she did not want or need any 
.issistance. During the interview, the mother revealed that she had had a 
poor relationship ,vith her own mother and had been neglec 'd in her 
childhood. Some members of the Trauma-X Group believed that the 
infant s need for specfal care, the mother's inadec^iate caretaking and her 
refusal to voluntarily accept assistance placed the chi^d "at nsk." While 
these members advocated court intervention to keep the child ont of the 
home, other members wanted to give thr mother a chance to prove 
heiself outside the Hospital. Thev suggested that the infant could saf j!v Ix' 
rhs( hailed if the Hospital could monitor the child's condition bv frequent 
ouqjatient visits and if the mother would accept instrurtio'i in proper care 
techiiKjues l)v a visiting nurse. .Although the n^other's inattenticm or 

suttcrfd .1 rpnihc, sen )us bdrni but, nonet iclcss, inicrvention is unncfssar) to prevent 
tuf irt' h.iini First, when the abuse represented an isolated rnoment of anger. fuP^re 
nuidents aie not as hkch Second, a court shouid rienv jurisdiction when the family situation 
has undergone material, long-term alteration since the tine tr.e peution was filed. For 
example, the parent - failure to supervise the child wh-le the parent was at work may have 
beei^ correded 1» the pnA-rion of dav ^re services ort a voluntary basis Thud when 
intenention nu\ do more harm than g<x)d. the couit should not proceed In effect, the 
<ominontar\ offers examples of instances in which the parents would be able to saMsfy the 
burden of proof that intervention is unnecessary. The fact that the information required bv 
these examples is more likely within the parents* knowledge provides further reason for 
piaoag the burden upon the parents 

The (ommentarv's third example of when not to intervene despite i showing of 
"endangermeiit when inter/i^Jnuon mav do mor'^ harm than good—suggests that i.ncjuiry 
into therapeutic val'ie is appiopnate. As an illustration, the conxmentary refers fo a <ase of 
s<\u.d abuse 'o uhub there is no ovi<leiHe that future abuse is likelv. the Counseling 
K'souues an' liniite<l an<l the familv seeins to be handlit>g the prnblein a<ie(piately Id at 64 
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carelessness might result in serious injury to the child, no one on the team 
felt completely comfortable with that prediction. Nevertheless, the entire 
team advocated intervention based upon shared doubts about the moth 
er s ability to cope with the particular medical problems of the child. 

This example suggests the proper criteria by which a court should 
determine \ hether to order services. Absent clear evidence that future 
harm is or is not bkely, a court should consider, in addition tt> the 
probabilities of future harm, whether the specific services proposed are 
directed toward and are likely to remedy the particular problem that gave 
rise to the endangermeni and whether the services are beneficial to the 
family. In the example, the mother's inability to handle the child's treat- 
ment gave rise to the endangerment. Services directed toward training 
and supeivising her m the proper care of the child's condition could 
prevent any future harm that night otherwise occur. Moreover, training 
in the treatment required b\ the child's particular condition, as well as in 
feeding, hygiene and safety generally, could benefit the entire family and 
improve both the mother's self-image and her relationship with her 
aaughter, i 

An in(juir) into the general therapeutic value of services alone is subject 
to criticisms similar to those directed at the "best interests ot the child" 
test. Admitiedlv. a court ran find some genera! benefits in almost anv 
proposed service Accordingl), we would narrowly limit the court's dis- 
cretion to consider therapeutic value. A broader inquir> into the th^^ra- 
peutic value of services is triggered only after the petitioner haj^ estab- 
lished a rase of eiuiangerment, and then onl\ it the parents' proof that 
future endangerment is unlikel> is insufficient. Moreovei. general thera- 
peutic value alsne would never be suificieni to jusiifv iiiierveniion; proof 
of specific remedial eitoris with regard to the particular endargeimg 
problem must be ie(|uiied. 

2. lei inination ot Services 

The Standards maadair leview ever\ six months regaiding "whether 
the rondiuons still rxisi ihat lecjuired initial intervention "'"^ [\^^. 
(onditions still exist, the (ouri must teMiiinai*' jurisdiction If the parents 
state at the six-month hearing ih.\i intervention is no longei necessary, the 
ageiHv must demonstrate a need to (onimue.*"'* Moreover, at the end of 
eighteen months oi court supervision, the cciiiii must terminate jurisdu- 
tiot' ' "less "there is < leai and (onvincmg evidence that the child is still 
rndaiigerec^ oi would be endangeied li services were withdrawn."^"* This 
(all for (aieful. peiiodit review of the necessitv tor inteivention will help 
prevent < oiuiiukuk rs that are based upon peifundfirv hearings or that 
lesult tioin f(>rgetfuhiess of the (Ouit oi ageiKV '^'"^ Howevei. bv (ondi- 

TjA/ABA Standaids pt 1 M\\ 

If.V.ABA Standard, pi 7 1(( ) 
See td pi 7 1, C'onniienur\ iSb 
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tioning assistance beyond eighteen months upon * clear proof* of a neces- 
sarilv uncertain prediction, court jurisdiction may often end before the 
family situation has stabilized. 

The termination provisions retain the unfortunate, narro^v focus of the 
jurisdictional grant for initial intervention. In doing so, the Standards fail 
to distinguish between the significantly different potenual harms caused 
bv initial and conunuing intervention. The benefits of coi tinued services 
m the home will more often outweigh the intrusive effects. The benefits 
of services often multiply over ume as relationships with social workers 
are strengthened and initial hostility is overcome. As parents develop 
confidence in their child-caring abilities, their progress will advance more 
rapidly. Moreo\er. intrusive effect of continued supervision is not a 
muiuple of the harm w ^ rental autonomy caused by the initial interven- 
uon The initial outside intervention into the home causes the stigma and 
most severely undermines parental authority over the child. This shift in 
the balance justifies a broadened inquiry into the therapeutic value of 
continued intervenlio,i. In .fact, therapeutic value is entitled to more 
weight in the context of termination than was appropriate in the decision 
whether to intervene initially. Although no intrusion should continue 
longer than necessary, the determination of necessity in termination hear- 
ings should not turn solely upon proof by the intruding party that the 
child will suffer physical or emotional harm. The mere fact that a child 
will not be reinjured at the particular moment does not suggest that the 
family no longer requires judicial monitoring or social welfare intervene 
non. Once the coui;t intervention has begun, jurisdicuon should conUnue 
until the family can no longer benefit from support and until they have 
confronted basic problems. In effect, we suggest that the goal of con- 
tinuing intervention is broader than that of initial intervention. Initial 
intervention should be primarily, although not exclusively, directed to- 
ward protecting against future harm. After the initial intrusion has oc- 
curred, continued intervenuon should be directed toward giving the fam- 
ily the tools to deal with their problems in the remote as well as in the 
immediate future Unfortunately, the commentary specifically rejects this 
broader purpose; the court is directed to continue services only if neces- 
sary to protect the child and not solely because services are "useful."*^^ 
We also disagree with the timing of court review under the Standards, 
In our clinical expenence, we have found that eighteen months is in- 
sufficient to cement short-term prophylactic gains into long-term 
pronhyLi nc and therapeutic benefits for the entire family.*<>« For exam- 

See Pollock &: Steele. A TherapeuUr Approach to the ParenLi, m Helping the Battered 
Child and His Family, mpra note 41, at 20 
Commentar) 141 

See Pollock & Steele, supro note 106. Roth. A Practice Regimen ffir Diagnosis and 
Treatment of Child Abuse. 54 Child Welfare 268. 273 (1975) See also Kempe & Heifer. 
InnovaUve Therapeutic Approaches, in Helping the Battered Child and His Family, iw/w-a 
note 41. at 46 (su(<tss of treatment b> visiting nurses neve*' realized before etirhth or ninth 
month) 
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pie, the chnic at Children's Hospital examined a girl, aged five, for gross 
developmental dela\s and scattered bruises Her mother had seemed 
anxious and depressed. Her father had acknowledged enormous rage at 
his daughter and uncontrollable impulses to harm her. Pursuant to statu- 
ior> mandate, the Hospital filed a child abuse case report. The report 
effected neither change in the family's beha\ior ncr advancement in the 
child's developmental progress. New bruises were evident upon subse- 
quent examinanons. The Hospital filed a ccart complaint, requesting that 
physical custody remain with the parents while the state was acting to 
acquire legal custody. The Hospital staff hoped that court supervision 
would assure that the parents would follow through with a treatment 
program designed to resolve many of the family conflicts that had appar- 
ently culminated in the father's anger toward his child. The court granted 
the petition. Now, two years after the initial hearing, the parents 
participate — although somewhat reluciantly~in a family treatment pro- 
gram in the local court dime. The father receives regular doses of a major 
tranquilizer There have been no further incidents of injury to the child. 
The daughter is making excellent developmental progress with the sup- 
port of a specially designed academic program. Without court monitoring 
and services, family decompensauon and reinjury might well occur. 
Moreover, the parents probably would not voluntarily request continued 
services. For these reasons, and because the family appears to benefit 
generall) from the treatment, the state has recently urged a six-month 
continuance of the case. Under the Standards, however, the state might 
well fail to demonstrate bv clear and convincing evidence that future 
harm would occur if (ouri supervision terminated. 

III. A Grant JuRisnu TiON ro Ordfr Removal for Sfrioi s Harm 

We shaie with the drafters of the Standards a distaste for removal of 
the child from the home. Removal must be a remedy of last resort because 
of its tremendous potential for harm to the child'^** and its total invasion 
of the parent's right to custody and control. Thus, we approve of the 
Standards' narrow jurisdictional grant to order removal. Removal is avail- 
able only if the child has suffered or there is a substantial risk that he will 
imminentU suffer serious harm and if it is necessary to protect against 
future harm:*^** In addition, removal must be the onlv means of protect- 
mg the child. It is because we concur with these severe limitations upon 
the court's powei to order removal that we have urged significantly 
broader power to order services. Services should be more available be- 
cause, as even the commentary suggests, services can often remedy a 
dangerous family situation and thus prevent the need for removal in the 
fuluie "'^ uietoie, oui (ritidsm ot the piesent draft of the Slandatds 

Sff Mnookin. ^upra noiv 14. at 270-72, Wdld. supra note ^^K ai 644-46 
>»o IJA/ABA Standards pis 2 \ 8c 22 
pi fi4{C)(l){2) 

(>)mmen(arv 1 18. see \fnm»kin. supra noif 14. a I 272, Wald. supra note a. 647-48 
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has focused upon the inuMse hnntations upon the powei of couits to or- 
der services. However, we do suggest (enam amendments to the present 
removal scheme. First, courts should have the power to remove a child 
suffering senous physical harm, even though the harm is caused by 
environmental ( editions bevond the parent's ccmtiol. Second, courts 
should have the power to extend parental rights to a removed chdd 
beyond the termination date required b> ihe Standards, if the agency or 
the parent presents cleai evidence of the parent's progress toward thv 
goal of reunification of the famdv 

A. Removal in Cases of Serums Physical Harm Caused h\ Environmental Con- 
ditions 

Ihe commentai to the Standaids decl aies that the only purpose of 
court-ordered mteiventicm is "to protect the child from future harm, not 
to punish parents oi to pio\ide ongoing supervision of families where the 
child is endangered "^'-^ To further this purpose, the Standards condition 
all c(3urt intervention primanly upon whether the child has suffered 
ban.. This conditicm is delibeiatelv intended to shift the focus awav from 
an examination of parental fault. The commentary suggests that a 
court ccm intervene when a child has suffered serious phvsical injuries, 
even though the cause is unexplained and the parents' responsibditv 

mains unproven,^'^ Consistent with this emphasis on harm rather than 
parental fault, the commentarv states that a court mav intervene when the 
child's mjuries are a result of the parent's mental illness, alcoholism, or 
drug addiction. The commentators offer this suggestion with the explicit 
.iwaieness thai these problems aie often bevond the paient's control and 
aie a lesult of social conditions.* 

There is, however, one instance in whuh the Standards depart from 
this principle of intervention tor barm without regaid to parental fault.* 
A court IS speahcallv prohibited from oidenng remova* of a child suffei- 
ing serious harm caused bv cnviionmental conditicms that aie bevond the 
paients' control If the parents aie willing but unable to remech such 
ccmditicms, a court cannot older removal regardless of the cjuantum of 
danger to the child Vet the Standards do permit a court to order services 
m this situation,**^ despite the commentary's general disapproval of any 
coercive intervention to lemedv 'Societal neglect," The cmly apparent 
reascm for this inconsistenc v is that the drafters recogni/e that a court 
ordei mav be a necessarv preconchiion to deliverv of services recjuisite to 
collect dangerous conditions 

We (hsagree with this depaituie bv the Standards tiom its own pnnci- 

W M Vi 

•'^ Id dt \ff Paulsen, supm nntt ')0 m | '»7 
i oninieiitan 
tfi at 55 

IJ.VAB \ Siandar is pi 8 {((,)( i\ 
(^jmrnt niarv 'A '>5. j2H-2<> 
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pU- of (li-iejjaui of paiemal fault '2" UV share the comnie.HaU.i s' reku- 
•ante to punish parents and invade their f undainental nght to raise then 
ihild when "souetal neglect" is the leal (uipnt Mif parents are as nui(h 
MCtuns o( ihe.r po\eit\ as aie 'ue ihildien, If the Standards had seleued 
punishment as thr goal, inter\ention in rases of faultless paieiits would he 
cIcaiK inappiopnate However, because that goal was i ejected and pro- 
tection alone was adopted, such inteiA eiition will he wanantec: in some 
cases As unlau a. renunal is to the parents, failure to iemo\e nun cause 
serious ha.ni, even death, to the child Thus, failuie to remove the child 
fiom h.u in because- ol the paunts' Minoceiue is toniian to ilie Statidaids' 
espli.it lecognition that the (hilds mteust must supcisede the pai- 
ents','-' - ' ' 

The Standaids predicate renioNai on harm to the child and, m geneial, 
embrace this pnn.iple v..ihout legaid to the famiK s so. loecoiiomi. Ie\el 
Childien o( the pooi are n,. less deseuing o( state piotection u. assuie 
their safetv than are children of the afHuent. Vet, in ie.ogni/ing the 
iiecessitN o( mteiAentioii in cases of senous haim, the .Standards c.m.ede 
that such intenention is likeK to occur nioie often in Icm-income fami- 
lies '-- D.it.i Ii.i\e esiabhshed a si^r,,iti( .mt (oiiel.ition iH-iwcen po\eit\ and 
iic-gie;|i-' .111(1 h.i\e suggested .i nioie disputed ( ( )i i el.itK in belwe. ii po\e!l\ 
and abuse h\en if this , lusal link is lefuted, harm to poor chddien is 
nioic hkeh to be disco\eied because all aspects of the lues of po,„ 
families .ire subjc-. t to the constant scuitin\ of public cliiii.s and weltai. 
woikers InteiAeiition because of the parent s menial illness, alco- 
hohsm, oi diug addiction, which the commeniaiN dedaies permissible, 
gi\es use to similai class disp.irities in enforcement .\ poor parent labor- 
ing undei one of these disabilities is mc.ie bkeh to come to the attention 
of state authonues Mou-.nei. these disabilities ma\ often he a lesult ol 
th e parem sjH^xeitN.'^" Xppai^enth. th^Standiiuls tolerate inierx entt.'in 

W pt I ■) ( iiimiK III II \ 1") 

, ' ^" ">.. L'l Rf.nul ol \ \ ( B \ 

■1- ,7'., «'P""i>>K < hM \lH.sr \ R,Mo> ot Ih,- l,tf, .,..„•, H K.n. I O 

KCMti) th..i ih.' sNMt-n.s diMunniui,,,,, ,hf ,„H,r a-id its l.i.lurf I., pn.v.df wn.ios 

pemiMK -f.n.iv .1 „1 ,hr ,h,l<i sh„„l,l no, p,ol„h„ .en.po.a.v o, p, „„.,„■.„ pl.Hfnen, .,( ,he 
<hil<l wtu-M mitssan Wald, uifjru iioic 5'», ai 602 n 2h'> 

V'. . iT. A Kaiiiishin. >»/,ra not, 1") al i;4h-47, S Kai,-, n,„c <», ji 24 -'r. Boctim 

Ih.' (....uniiMMv and tht- Sonal AKtmv IX-l„u- Sv^\ca. 4S VMM Welta.r (1464) ' 

..I „ t Hul \ Kadushni. .uf,rn „• I -,, at 'r-O ,st>;^K,-s,s n.o.e random disTil.,.,,..,,, abuse 
-da, d ,u p, ,s.,,M|„v tailnrs), I ,^1„, Al,us,-d and \cKle<led (.hddr,-n .n Amt ma A S.udx 
ot A urnanvc I'oluKs, H Han Fd Rev -,5h, ^.K-^T (197S) „,uon,.M. validMv .,| (.,1s 
slat.sti.s, \e«t„,Kr, it- I)a,„c-I. Kn,n.Mnv and h pKlrm,olo;{N ot ( |„ld Ab„„ A (,n,.,al 
KCMCW ot (o,iitpls, T l>ntiat,,( \n,iaK 140 Il97h) (same) 

'» S K.,,/ noif M a, see A,,e,i In,r,ve„„on Bcueen Ha,c„, and Child A 

K.-aj,p,..,sal ol the Slair s Role ,n ( |,ild \v^\vn and Ah„s. ( jses, W (k„ I J H87 mi 'VI 

n mvl, Hauls,-,, |„v e„,le ( ou- ,s Kin„h ( ,u„,s, and ,(„■ Poo, Man, >1 C^ahf I Rev 6't4 
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vvhtMi j)c)veii\ IS ail indirect cause* of harm but not when it is a direct 
cause. This distinction is without subsiame* and merely disguises the 
disturbing realitv that the state will continue to intervene more often in 
poor than noiipoor families. 

Situations re(|uiring removal despite the paient's mnoccMice will be 
extrenieK raie In the vast majoritv of cases, services will solve the prob- 
lem In particular, the iiev\ appio^h lo treatment that focuses upon the 
familv s external needs is likely to increase the success rate of services.*^® 
For example, it a child is not receiving proper nourishment because of the 
parent's meager hiiancial resources, food stamps would provide an easy 
remedy. It a child is suffering from rat bites or lead paint poisoning, 
the parents or state housing and health officials could file complaints 
against the landlord in court; if necessary, new housing could be 
found It a wiiid is coiitinually suffering severe beatings at the 
hanc^of iieighbi)rhc)c)d gangs, and if the police were unable to prevent 
these incidents, the entire faniilv could be moved out of the area. 

It paients lefuse to iMove out of an unsafe neighborhood or home, a 
couit has the pcmer to order removal of the child under the Standards. 
Hov\evei , even it the parent is willing, no public housing may be available 
at that time Fven though the child cannot otherwise be protected from 
very serious phvsical harm, a court does not have the power to remove the 
child undei the Standards We suggest that a court should be able to 
ordei teinpoiarv removal until safe housing is found We cannot conceive 
of an analogous case m v\hich peinianeiu removal would be necessary. 
Removal here is siinplv a stc^pgap measure until the inadequacy of the 
communitv's piovision ot sheltei is remedied. 

In addition to liimtatioiis upcni the duration ot removal in these cases, 
liinitaUons up )n the t\pe of harm triggering removal should be imposed. 
Obviously, massive lelocation cjf families because their children suffer he 
tvpical, teiiible harms ot urban blight and poverty cannot be achieved 
under the child protection power. To permit removal on the basis of 
eiiviionmemal conditions, the luirm must be even more severe than in 
normal instances of removal. Removal should also be restncted to cases of 
actual phvsical harm Because; ot the indefinite nature of emotional harm, 
Its ideiiufication entails sub)ective, value-laden judgments,*^* and the at- 
leiidant danger that lemoval will become a wholesale weapon against the 
poor IS too great Siinilailv. the child must actually be suffering or must 
lecently hav^ suffered serious phvsical harm; a substantial risk of immi- 
nent haiiii should not he sufficient. The inherent uncertainty of predic- 



'^^ i-oi liHussiori ot fX)ver(v as an uuJina lausr ot tiegk'd, see Wakl. ^upra nou- 5^, at 

Sfe notes 7h-77 and a( ( oinpanving text supra 

Morse, Hvcle, Newhergei &: Reed, ^upm note hM. at 5 

See. f g , id at 7 

Sff (.ommentar\ 56 ^ 
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live judgments, espeoally in the absence of past harm/^^ ^ff^^.^ ^^^^ 
opportunines for injecuoh of class biases. 

Because the Standards predicate removal on whether the harm was 
caused by parental neglect or by environmental condiuons beyond the 
parent's control, the petiuoner would have an additional element to 
prove.*" Apparently, the petitioner would have to show either that envi- 
ronmental conditions did not cause the harm, or, if they did. at the 
parent was unwilling to take the steps necessary to correct them. Unfor- 
tunately, the boundanes of parental control are not distinct.*" Thus, the 
remedy of removal may be unduly denied in many cases of parental 
neglect because the petitioner has failed to satist> his burden of proof. 

We offer an illustration from our clinical files of how a single family 
histoiy mav present conflicting evidence of parental control. A mother 
gave Uith seven weeks prematurely to a three-pound nine-ounce son. 
The infant remained in the Hospital one month because of lack of oxygen 
at birth, bl(xKi\ st(M)ls and mild jaundice After discharge from the Hospi- 
tal, the infant was scheduled to have pediatric follow-up on a biweekly 
basis, but the mother failed to keep the appointments at a community 
health center. Two months passed before a visiting nurse found the 
mother and child at home. During the visit, the mother seemed depressed 
and complained about poor housing condiuons. The nurse wrote in her 
notes 'IJving room was completely dark despite the bright sunshine . . 
dirty dishes were piled in the sink, dirty clothes on the floor . . . roaches 
were observed in the infant's crib." The nurse further noted that the 
mother did not interact with "^er youngster. The mother described herself 
as a good caretaker and her son as ^'slow." Examination revealed that the 
infant's physical development was in fact well beiow average; on the 
growth chart, the child was below the third percentile for height, weight 
and head circumference. The mother continued to miss appointments at 
the clinic During the appointments she did keep, the staff observed that 
the infant seemed apathetic; he offered little response to his social envi- 
ronment and had made few developmental gains. At the clinic, the infant 
repeatedly drank foui to eight ounces of water, an indication of hunger. 
When questioned about her son's eating habits, the mother replied that 
baby food and milk were too expensive on her welfare allowance. Al- 
though this case would probably not require removal to protect against 
harm,*^* it manifests the difficulties in discerning whether the poor hous- 



See W'dld, ^upm note 46. ^\ 1003-04 &: n 109 

See IJ A/ABA SUndards pt 6 4(C:)(5) (burden of prcK)f on those ^idvocaiing removal on 
dll issues) 

See gennally Morse, Hvde, Newberger Sc Reed, supra note 69 

Removal might be an appropnate remedy m this case even though the Standards' 
requireriKin thai jt be the only means to prevent future harm would not necessanly be 
satisfied IJ A/ ABA Standards pt 6 4(C)(1)(2), Q^mmeniary 125. A combined showing of the 
distinct possibility of specific harm and the incidence of an acute mental or physical cnsis in 
the parent s lite could c.^nceivablv jusufy removal for a very short umr limited to the penod 
o! CHMS The stress brought on by divorce, death in the famih. severe illness — perhaps even 
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ing (ondittons and the child's poor nutrition were a result of the family's 
inexorable poveri\ or the mother's neglect. However, the present draft of 
the Standards would require courts to determme if the mother was at 
fault. Such an inquirv is not onlv impractical but also contrary to the 
Standaids' ton i upon preveiuion oi iiaini. 

B Tmninaiion of Parental Rights 

Once the child is removed, the Standards permit the child's need to 
achieve stability and continuity in parenting^^® to dominate efforts to 
reunite the family. The Standards provide for automatic termination ot 
the parents' rights if the child cannot safely be returned home at the end 
ot a specified period of Ume. The court must terminate parental nghts at 
the end of six months of foster care if th*.* child is under three at the time 
of placement, and at the end of one yeai if the child is over three. This 
represents a reversal of the prionties the Standards mandate for return ot 
the child after shorter periods of removal. 

In effect, this termination piovision codifies two generalizations. First, 
the Standards assume that, as time passes, childre^ are likely tc '^orm 
strong new parental attachments while the old ones Wt'aken second, the 
Standaids assume that the number of families in whkh the danger ot 
harm !:js subsided sufficiently to permit the child's return decreases over 
time.'3« To limit judicial discreUon and avoid unnecessary extensions of 
this haimtul limbo, the Standards select an arbitrar) deadline for termi- 
nation 

The Standards do» however, provide some room for judicial discretion. 
The parent's rights will not be terminated if the court finds by clear and 
convincing evidence that the case fits within one of the exceptions pro- 
vided The most important exception requires the court to extend the 
parent's rights if, "beciuse of the closeness of the parent-chiid rela- 
tionship, a would be detriinenial to the child to terminate parental 
nghts Thus, the parents have an opportunity to rebut the first 

generalization of the Standards concerning the progressive weakening of 

the mimcdiate weakened condiuon of ihf mother m this case after a difficult birth— may 
make the pau nc kss able to (opt* \Mih the knunds of child reanng at that time This added 
stram, along with a child's illness or the parent's lack of understanding of child development, 
aie all (ontnbuting fattors4o Abuse Temporar\ removal at the ume of cnsis could avert 
future harm Cf Holmes, Baiiihart. Cantoni 8c Reymer, supra nrtte 47, at 1 1 However, eve.i 
^ bnef penod of separation of a child from the mother may dismpt the bond of atuchment 
and lesuli u\ subsequent developmental disability Klaus Sc Kennell, Mothers Separated from 
Their Newborn Infants, 17 Pediatm Cbnics of North Amenca 1015 (1975). Sameroff Sc 
( handler, Reproductive Risk and the Conunuum of Oreiaking C:asualt>,i« Review of Child 
De\elopment Research (F Horowitz ed 1975) Thus, temporary ren^oval to relieve tlje stress 
of an acute cnsis should be the exception and not the rule 

IJA/ABA Sundards pt I 6 

Id p's 8 3(A) Sc (B) 

Q (^mmentai> 155. N PoIansk\ A: N Polansk\ , iu/>ra note 68 (return after abuse, a 
rare xteption) 

n.VABA Standaids pt 8 4 
id pt a 4(A) 
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attachments to the old parents. However, the Standards do not provide a 
similar opportunir\ to rebut the second generalization concerning the 
progressive failuie of rehabilitaUon. Oui clinical experience indicates that, 
because enough instances of rehabilitation occur over penods longer than 
the Standards recognize, another exception is warranted. Six months to 
a \ear is often iiisutfuient time for an agencv to induce significant attitu- 
dinal and behavioral improvements and tor the court and the agency to 
evaluate the family's caretaking capacity and the potential safety of t!ie 
home.**2 ihe agencv providing senices to the parents or the parents 
themselves should have an oppoitunity to submit evidence of substantial 
progress. If no significant evidence is presented, the court should termi- 
nate the parents' lights. This opportunity to rebut the Standards' pre- 
sumpuon that the family cannot be safely reunited in the near future is 
demanded bv the Standards' express goal of revitalizing and reuniting the 
family**^ and by the absolute nature of the court's contemplated action. 

Even if this exception for progress in treatment were to be incorpo- 
rated, there would still be substantial dangers in the termination scheme. 
Courts w»irbe aware of the possible consequences of a finding of neglect 
or abuse and of a decision to remove the child. Quite naturally, if one 
Ukfrh conscciuence is the automatic termination of the parents' rights, 
courts might hesitate in making the initial finding or in ordering removal 
e\en in ca^^^^^^ that vyarrant both steps. Particularly Vhen the substantive 
rules in this are» are by nature elusive, courts will often be able to 
chrracterize the/same set of facts as either sufficient or insufficient 
grounds for jurisdiction or removal. Thus, this termination scheme might 
result in a couft findirtg either that fewer cases are within its jurisdiction 
or appropriate for removal, or that more cases are within the exceptions 
to automatic ternWiation. If the foimer were to occur* many suffering 
children would be derived of state protection. If the latter were to occur, 
the termination provision's limitations upon judicial discretion would 
amount to a confusing fiction. To avoid these results, the Standards 
should simply call for review every six months regarding the advisability 
of continuing the parents' rights and the possibility of return. The Stan- 
dards should guide the judge'^ cK^cretion b\ listing relevant factors, such 
as the closeness of the natural parents and the child and the progress the 
family is makin[^ towaid a ^afe return. Admittedly, this open-ended re- 
view might result in some harmful postponements of the inevitable 
break. In exchange, hovever, this arrangement could prevent some 
untimely and tragic terminations of parental rights. 

-ifford, N Polanskv &: S Polanskv, supra note 68 (predicts years rather than months 
l)et()re a severely neglected child (an lie safely returned home) 

C^liriicians have noted pseudo-rapid improvement bv parents m treatment Pollock Sc 
Steele, supra fuite 106, at 17 This progress could mask the more endurmg problems unless 
<ihset\atioh is (onunurd toi an extended penod ai tinic 

IJ.\'\BA Standards pt 1 5 

Paulsen. Thr U-gal l-ranu'xsoik foi ( hi Id Ptoie ction, r>() ( olum I Rf\ 679. 699-700 
(1966). VV^ld. supra note r)9 at 675-76 
See MniHykm, supra nok* 14. at 2H1 



2S 



696 BOSTON UNIVERSITY LAW REVIEW [Vol. 57:670 

? IV. Revision of the Pre-Court Involvement 
IN THE Family: The Reporting Process 

The major contemporary reform of the child protection system has 
been the nationwide enactment of mandatory reporting of child abuse. 
The Standards have propo d a reporting mechanism tnat is consistent 
with the drafters' emphasis upon preventing unwarranted intrusions into 
the family, ^he Standards impose a duty upon professionals, including 
medical personnel, educators, childcare workers, social workers and law- 
enforcement personnel, to report cases of serious physical abuse. Fail- 
ure to report by designated professionals constitutes a misdemeanor and 
gives rise to civil liability.**^ The Standards provide these professionals 
with immunity from civil and criminal liability in cases in which they 
report in good faith.*** Under the reporUng scheme, the professional files 
the report with a designated agency — the report recipient agency.**® That 
agency initiates a limited investigation,*** files notice of the report with a 
central registry*" and may file a court complaint.**^ 

Su'-prisingly, the type of harm that must be reported — serious physical 
abuse — is narrower than the type of harm that constitutes grounds for 
court intervention. Additionally, the power of the report recipient agency 
to investigate the report before a complaint is filed in court is more 
limited than the agency's power to investigate after filing. Thus, the 
Standards have failed to recognize that outside intervention in the form 
of reporting is far less intrusive*" and results in far less stigma to the 
parents than court action.*** In adopting this narrow reporting provision, 
the drafters have again failed to exploit the opportunity to prevent very 
intrusive state intervention in the future by increasing the availability of 
less intrusive means of intervention. Reporting can prevent the need to 
file court action because the agency may discover upon intervention that 
the child was not abused or that intervention is unnecessary. Moreover, to 
the extent tha* it manifests or perhaps prompts the concern of persons 
outside the home,**® the report may be the catalyst for voluntary im- 
provements in the family situation.**^ Accordingly, we suggest that the 
reporting scheme be significantly expanded. 



Coinmeniarv 65 

IJA/ABA Sianddrds pts 3 \{\} Sc (B) 

Id pt 3 1(D) 

Id pi 3 1(C) 

Id pt 3 2(A) 

Id pi 3 3(A) 

W pt 3 4 

Id pi 3 3(C). 

For a graphic illustration of the different magnitudes of intrusion resulting from 
reporting and court intervention, see -X Schuthtei. (^hild Abuse Intervention 74 (1976) 
Burt, supra note 33, at 1270 
\ See A Kadushin. supra note 15. at 240-41 

See, eg, S- Katz. supra note J, at 30-33 (case Mud>) 
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A. Per missive Reporting 

The reporting provision of the Standards addi esses only mand^/tory 
reporting. Nonprofessionals are explicitly exempted from a duty to re- 
port. Yet nonprofessionals, such as neighbors, friends, or relatives, have 
the most intimate, unguarded contact with the family and thus can fre- 
quently discover abuse before professionals. The commentary states that 
the Standards implicitly adopt "permissive'' reporting by nonprofession- 
als.»*« Because of their supenor knowledge, these persons must be more 
actively encouraged to come forward. However, we do not favor man- 
datory reporting because it would give rise to difficulties in policing and 
to destructive interference with intimate relationships among friends and 
relatives. Rather, the Standards should explicitly provide that these per- 
sons are encouraged to report, that they will receive a good faith immu- 
nity and that their reports will trigger the Standards* agency process.'«<> It 
IS important that the Standards clearly establish permissive reporting 
because the authority of the commentary will vary with tlie scope of each 
state's enactment. In addition, explicit recognition of permissive reporting 
would force the ^^tandards to establish mechanisms to control the in- 
creased likelihood of malicious j-eportmg. Presumably, nonprofessionals 
are more likely than professionals to misuse the reporting system, possibly 
as a means to mabgn their acquaintances or relatives. Accordingly, the 
Standards should establish civil or ciuninal liability for malicious reports 
and should require the recipient agency to question the nonprofessional 
reporter with particular care during the investigation,*** 

B. Reporting Neglect 

The present draft limits mandatory reporting to cases involving abuse. 
Only serious physical harm inflicted nonacudentally must be reported.*" 

'*» Lutht, Providing a legislative Base lor Reporting c:hild Abuse, in Fourth National 
Svinposjum on Child .Vbusc. s^^pra note 41 at 54-55 A su-vev indicated that 45 6 percent of 
neighbors that learn of an incident of abuse would report it t<> the local welfare agcnc>' D 
GrI, sMpra note i, at 63 In a close-knit tommunitv, the censure of neighbors, relatives and 
friend* has traditionallv operated as the pnmar> tool of soaal control over parcnul miscon- 
duct A Kadushm. ,upra note 1^. at 2?3 The reporting svstcm should promote that soaal 
mechanism because it is effective in preventing misconduct and because it incorporates local 
Values 

Six states havv- adopted this combination of mandatory and permissive reporting Sn 
V DeFrancis k C Lucht, Child Abuse Legislation m the 1970's. at 22-23 (1974) New York 
explicitly enacted permissive reporting tocuib the pracUtt of the state soaal services agcnc>" 
of tctusiiig to pfo(t*«»s ,ill iioMii.aiui.itorv uports Sclcd Coinm on Child Abuse. N \ Siate 
\sscinhlN, supta note m 2*i4 Prntc-ssnig tfiiough the reporting svstein triggers the dual 
,id\an{.iKes of pionipt j^t rn v ,n\\uu .md filing in tht ct-nital rcgistiv Adinittedlv. the utihtv 
of fhr (cnii.il rcgistrv to t»/(k larrirlu^^ is in dispute Whiting. | he Central Rcgistrv for Child 
Abuse Cases Rrthmking H.ish Asstiniplions. ')6 (.hild Welfare 7b I. 7b3 (!'.)77) (not effec- 
tive) Conhu. I-iteiinian. I he Need for Inte.isrve ^ol^m-ll|> of Abused Chddien.in Helping 
the Batieied ( biUl and His tamilv . mpta note 4 ' • H") I \^o retent pioposals for repornng 
legislation have also e\presslv advocated peunissi leporting b> nonprofessionals Child 
Abuse and N'egleu Pioject tdiK ( omm'n of tin us. Mipra note %. pt Mi. id at 16-17 
(coniinentarv). A Sfhnditer. supra n»!ie \'^\ m 111 

Lucht, %upra note 159, at 54-55 

l)A/ABA Standards pt 3 MB) 
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Nonphvsical, nonabuse categories of "endangermeni" that are included in 
the jiirisdicnonal giant are explicitly excluded from the reporting 
scheme Neither the Standaids nor the commentary clarify whether 
permissix J reportuig of nonabuse endangerment will trigger the advan- 
tages of mandatory reporung, mcluding unmunity, agency processing and 
central registr>. If the excluded categones of endangerment cannot be 
processed hrough the reporting system, the Standards would etf«:tively 
make filmg a complamt m court the exclusive route for bringing these 
harms to the attention of authorities. j 

The Standards never explain this apparent preference for prdces^^ing 
allegations of nonabuse endangerment through the courts. Indeed, be 
(ause of the pubbcity and stigma associated with juvenile courts, this 
preference seems antithetical to the Standards* concern for the interests 
of the parents Under the provisions for court proceedings, anyone mav 
file anv complaint of harm^®* and receive good faith immunity.'^* An 
"intake processing agency" of the court screens the complaint and, with- 
out a heanng, orders either dismissal, judicial disposiuon. or referral to a 
leport recipient agency.*^® Thus, an alleganon of nonabuse endanger- 
ment IS acted upon niitially by an intake processing agency rather than a 
report recipient agency '^'^ 

We disagree with this utilization of the intake agency in cases of 
nonabuse endangerment. The qualifications of the intake agency are 
never articulated m the Standards. In contrast, the Standards institute 
qualitv control of the report recipient agency, outlining criteria that an 
agency must satisfy to become a "qualified" agency and providing for its 
dis(|ualificanon if the agency later proves inadequate.*®* The only controls 
on the mtake agency are through the promulgation of guidelines for 
disposition of complaints*®^ and through judicial review. The guide- 
hues do not necessanly guarantee nitelbgeiit o competent handling of 
cases. A repoit lecipient agency, which has direct contact with fan:ilies 
and IS in th j business of providing services and investigating these types 
of cases. IS Uttei able to evaluate the existence and tause of haim and the 
need for and availabilitv of intervention An illustration of the incom- 
petencv of some intake officials is furnished by an extreme case from our 
clinical hies, A mother brought her eight-year-old child, his body covered 



Commrnijr\ 65-66 

IJA/ABA Standards pt 5 UA)(1) 

Id pt \{\){^) 

Id pt 5 !(B) 

Sh a S(hii(htfi. sUf)Ta note I")!. ,u ")h fsu^^fsls th.it piiblu hfdhh ,i^f!u\ a<t ,is the 
pntnaiV screetier of reports and that medical instituUon act as the pnmarv gatekeeper to the 
courts, rather than reiving upon law enforcement or )udiaal pers(mnel). cf Paulsen, supra 
note 50. at 169 

IJA/ABA Standards pts. 3 2(B) & (C), a)mmentar> 71. 75 

IJA/ABA Standards pt 5 i(B)(3) 

Id pt 5 1(B)(4) 

Id pt. 5 l(B)(2)(a)-(t) 
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with bruises, to Children's Hospital, The moOier admitted that she haH hit 
hei son and that she still had an uncontrollable urge to hurt him, .>he 
asked that the child be teniporarily placed outside the home. Because no 
voluntary foster placement was available, the Hospital attempted to initi- 
ate a care and protection petition in court. The clerk refused authoriza-^ 
tion of the petition because it was Christmas and "eveiy child belongs with 
his mother ' 

Clearly, guidelines for and judicial review of the officer's decision would 
be ineffective to protect the child fiom immediate harm in the above case. 
In addition, the scope of judicial review of the intake officer's action may 
not be broad enough under the Standards to provide adequate safeguards 
against abuse of discretion. Apparently, the Standards provide for appeal 
only ()f an intake officer s disposition of a sufficient complaint — either 
dismissal, judicial disposiuon, or referral to an ag-nc%. The language of 
the Standards suggestS^jU appeal may be taken from an officer's 
dismissal of a complaint based upon a finding of insufficiency Given 
the necessarily ambiguous grounds for court intervenUon, an officer 
could easilv abuse his power to dismiss complaints because of in- 
sufhruncv. In that case, the petuu)ner is left without recourse. Therefore, 
we not onl\ urge that the initial screening task be delegated to the more 
qualified report recipient agenc), but also suggest that a person filing a 
complaint have the light to judicial review of an intake official's determi- 
nation of insufficienc) , 

The deliberate omission of neglect from the mandator) t*eporting sys 
tern IS the most distressing aspect of the Standards' reporting provision.^ 
InitialK, tht' ( ommentators cite tSe systematic bias of leporting against 
pool and minority families as a jusufication for the omission.'^* They 
make the simplistic (alculat'on that the broader the scope of reporting, 
the gicattM the efferl of this bias, Houf \ei, the authors themselves note 
that this bias infects the lepornng of abuse In fact, the> admit that no 
e\iden(e suggests that permiiring reporting of neglect ha:, aggravated the 
class and lace dispanties of reporting 

Ihe Slandaid> enum'iatecl three adduiona! reasons for refusing to 
mclude (!iild neglect aniv)ng the harms that must be reported. First, the 
Standards (ite the present inadequate availabilitv of services Second, 

(.omparr id pt 5 1(B)(1) ("dispc sition" <if a suffiticnt rompldini) with td pt 5 1(B)(4) 
uip^H".!! ni dgeno's "disposition") 

()nl\ eleven states do not requite lepoitinf? of nexleti m am form Km, Howe Jt 
Ma. Mill ( f.ilil Sealed I.tus m \iiuiu,i M Fain i Q 1, tV\ (ll>75) 
'•^ Coinnieiitaiv 6h, see I.eMne, supra note 40. at 4 ') 

S*'^' ,'\recn. stipra note 125, at 888 

C.oinnient«it\ <)r»-67 It is indeed foolish business" foi legislatures to lequire reporting 
but fail to piovide adequate funds for servues follouing a substantiated report Paulsen. 
Child Abuse Reporting Uus The Shape of legislation. 67 Colum L Rev. I. 3, 49 (1967), 
see DeFranns. st, -lote 41. at 14:^45. Rather than designing an inadequate reporting 
system, however, the Standarcis* drafters should adopt a comprehensive system that is not 
(iKumstribed bv meaningless disnndions between neglect and abu» At the same Ume. the 
svstem should nuorporate in its design a mandate lor legislative commitment to services For 
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it IS suggested that including neglect withm the reporting s\stein poten- 
tially damages the oppottuniiy foi successful ps\ch()therap> The final 
reason advi^nced in support of the narrov\ reporting scheme is the fear 
that reporting will become a legislative "pat uea" that mnelv substitutes 
for a meanmgful commitment of resources. Significantly, none of these 
justifications applies exclusively to cases involving child neglect; rather, 
each applies equalh to cases mvoKiiig child abuse. Thus, because the 
Standards mandate reporting on'y in cases of abuse, we must conclude 
that the drafters believe that abuse is more hatintul than neglect. In fact, 
the commentatois do impK that abuse is more damaging.'^** No sound 
distmction can be premised upon supposed differences in the danget to 
the child in cases of abuse rather than neglect J Indeed, a child's life can 
be equ ^Hv, .\vd fre(juentl> even more, endangered b\ patental neglect.''*" 
If such a distinction is \alid, it is sutpnsinir that the Standaids treat 
neglect and abuse identicalU iii the jurisdictional giant. Although a 
child (an be removed from his home based upon parental neglect, a 
professional v\h() becomes aware of that neglect need not report it I hus. 
the Standards again seem to encourage the more intiusi\e form of state 
intervei^Uon. 

Because of both the equivalent danger to the child from neglect and the 
repotting svstem's potential for avoiding the need for couit iiiter\enuon, 
we suggest including neglect as a proper subject of mandatory report- 
ing The Standaids should be revised to provide explicitU that a report 
of nedc(t v\ill be piotected b\ the good faith iinmumtv, will be recorded 



examplf. the Standards (ould ( reate a nghi i<> scr\i(es m the parents tl»at 's tnggered b\ a 
substantiated repoit and that is juduialK ent()r<eable In adfhtion. if the report recipient 
aKenc\ failed to resfK)nd ^th the ne. ssarv invesUKation and proMSion of ser\ices mthm a 
specified time, a rourt (ould oidn the Vstrmtion of the leport and an\ ie(ord of it in the 
<entral legistn 

C'^)ninientarv 66-68 

See id at 67 (dangers of abuse suffioent to oveiu'le iisk of haim to therap> relation- 
ship between parents and reporter) 

Paulsen, supra note 50. at 164-65 (need to report malnutrition dut* to parental inatten- 
Uoii e(|uivalent to need to report abuse) 

Note, An Appraisal of Nen York's Statutorv Respimse to the Problem of Child Abuse. 
7C:oium Jl it So< Prob 51.52(1971) For a homfving des(Tiption in vsords and pictures 
of deaths of and se\ere injuries to (bildren due to parental neglect, see Weston, subra note 
96. at 69-74 ^ 

IJA/ABA Standard: pt 2 1 However, the Standards do disnnguish abuse from 
nonabuse m the level of proof required to support a disposition of removal Id pt 6 4(C)(1) 
(abuse— preponderance of the evidence), id pt 6 4(0(2) (rjonabuse—clear and tonvinang 
e\iden(e) Honeser. this distin<tion is based ufH)n the more spe<ulati\e nature of predrctions 
about futuie harm in negle<t (ases and. more importantI>. the greater likelihood of success- 
ful ser\i(es inteix -Mon in the home Co.nmentar\ 126 h is not f)ased upon an> Ulse 
distinction in the seventy of harm 

Accmd. Child Abuse and Neglect Project tdu< (.onr n of the States, %upra note 96. pt 
11(2). lAicht, Mipra note 159, at 50 (supports repornng i^'gle<t). Paulsen, supra note 50, at 
164«6r) (supports repoiting of inalnutntion). wr \ S<hu<htei. w/^m note IM. at 5 (notes 
trend toward including neglect in leporting). cj A Sussman. Reporting Child Abuse and 
Neglect Cuidelines for I.egislaUon 72 (1975) (notes tfiat recent federal legislation seems to 
antuipate re|K)rUng of both abuse and negle. t in state statutes) 
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in the central re^stry and will be the subject of prompt agency investiga- 
tion. As in cases of abuse, nonprofessionals should have the opportunity, 
but not the duty, to report neglect. Furthermore, the Standards should 
still impose a duty to report harm resulung from suspected negleci. Be- 
cause of the imprecise nature of neglect, however, professionals should 
not be subject to c iminal liability for failure to report suspected cases. On 
the other hand, knowing failure to report should subject professionals to 
civil liability. This modified duty is imposed upon the professional because 
his repeated contact with these types of cases gives him the expertise 
requisite to this kind of judgment. 

The basic definition of neglect could be imported from the jurisdic- 
tional grant and would include harm resulting from "conditions created" 
by the parents and from the parents* failure to "adequately supervise or 
protect" the child.**^ jr^,. purposes of reporting, neglect could also include 
failure to provide needed medical treatment, even though the jurisdu 
tional grant only co\ers the parents* refusal to provide such treatment.'** 
By including neglect, rhe Standards, in effect, would modify the definition 
of reportable abuse. '^'^ The Standards presendy provide for report of 
injuries "inflicted nonactidentally." Conceivably, cases in which the injury 
was accidental might now be reportable because of the parent's failure t6 
supervise and protect the child against accidents. For example, a one- 
year-old child ingested a small quantity of bleach from a bottle that the 
parents had left on the kitchen floor. The youngster was treated at 
Children's Hospital and released after the staff warned the family of the 
safety hazards in the home. Less than a month later, the child was again 
admitted to the Hospital for ingestion of liquid furniture polish "acciden- 
tally" left in the living room. The physician filed a report of neglect. This 
case illustrates the difficulty m drawing the line between accidental and 
nonaccidental injury.'"^ These diagnostic difficulties might well result in 
many cases in an unwarranted decision not to report. Moreover, the 
distinction between accidental and nonaccidental injury has no sig- 
nificance with regard to the child's future safety when the accident is part 
ot a pattern of neglect. Thus, the problems involved in reporting only 
nonaccidental injuries argue in favor of expanding mandatory reporting 

mdude neglect. 



IIA/ABA Standards pt 2 1(B) 
Id pi 2 1{F) 
Id pi 3 KB) 

Sff Paulsen, ^pta note 3O, at 164 {supports reporting), Sussman. supra nctc 122, at 
252 (same) 

C/ Gregg & Klmer. Infant Injuries Aaidents or Abuse?, 44 Pcdiatncs 434 (1969) 
Daly, supra note 34. at .319. Pau^cn, supra note 176, at 49, Wald, supra note 46, at lOIO 
& n 135 ^ 

See V Font.iiia. .S<imewhrre a Child U Crying 23-29 (1973) ("maltreatment jyn- 
drome"). Ncwbcrger. The M>th of the Battered Child Syndrome, 40 Current Medical 
Dialogue 327 (1M73). uffwled m -Xniuial Progiess m Child PsV(hiat:\ and Child Develop- 
ment, 1974. at (S Chess & A Ihoinas < ds 1^)75) 
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C Expanding the Depmtion oj Reportable Abuse 

The Standards rc*(iuire leporting of actual abuse only.'»« Professionals 
are not required to report cases in which no senous harm has vet oc- 
curred, even if there exists a "substantial risk that a child will imminently 
suffer" serious harm Thus, mandatory reporting of abuse vmH occur 
significantlv later in the family histoi v ..aii will court intenention. Jn 
addition, the gravitv of harm that triggers a report is the same as the 
gravity required foi court intenention; the injury must cause or risk 
causing "death, disfigurement, impairment of bodily functioning, or other 
senous physical injurv." Both the narrower time factor and the identical 
level of harm frustrate the primarv purpose of reporting and ignore its 
less intrusive nature. Ideallv, reporting should operate as an early warn- 
ing svstem. Child abuse can take the form of a single traumatic injury, but 
a more typical pattern is a senes of attacks that escalate in seyentv.'*** 
Reporting should be directed toward identifying the ^arly harbingers of 
more severe injury so that agencies can provide assistance on a voluntary 
basis and avert both the rieed for court intervention and the danger of 
infliction of more senous harm Thus, the same reasons for allowing 
court intervention for nonserious harm have added force in the context 
of a warning system. 

Ironically, the Standards design a warning system that excludes manda- 
tory reporting of imminent harm. Apparently, a professional wou»d not 
even be lequired to report an unsuccessful attempt at abuse. We fre- 
quently encounter cases of attempt at Children's Hospital, for example, a 
mother brought her child tr) the Hospital because the father had thrown a 
glass vase at the toddler. Fortunately, the child was unhurt, but that fact 
did not prevent the soaal service worker from filing a report. Protection 
of a child should not hinge upon his luck. 

In fact, the commentary cites the example of an unsuccessful attempt as 
reason to include imminent harm in the junsdictional grant, despite the 
increased danger of unwarranted inter\ention when no actual harm has 
occurred. A fortiori, these identity dangers are outweighed when the 
type of state intenention— reporting— has substantially less intrusi*'e ef- 
fects upon the familv. In providing a recipient agency with discretion to 
file a court complaint based upon a report, the Standards clearly con- 
template that reporting will not necessarily result in court action.**^ Thus, 
the intrusive nature of reporting is distinct from that of its possible but 
not inevitable consequence— court action. Reporting will involve agency 

IJA/ABA Standards pt 3 1(B) 
See note % supra 

(.hi Id A bust* an(i \>^U(t Projett Whu Comnrn of tht- States, supm notr 9r>. pts 
& ('^). td at rH-l4 (foninientarN). ^ee I)al\, supm noU- at SlH, 34*<. Mf(.oid. \\\v Batic'ird 
Child and Other Assaults upon the Faindv (pt I). Vfjnn I Rev I. TtO-^l (1^65) Contra, 
Pauls<.*n. supra tiott* 50. at 164 , 
'"^ (x»mnientarv 52 

'** IJ.VABA Sundards pt S H(f:), Coninitntan 71-75 
'•^ See note 154 ^upra 
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invesiigaaon into the allegations and into the family situaUon. But, ac- 
cording to the Standards, even that investigation is circumscribed.*^® Any 
provision of services at this stage would be on a voluntary basis. Further- 
more, pubbc access to the report should be forbidden in contrast to the 
guaranteed public access to the courtroom. Privacy is further safeguarded 
bv the expunction of all unsubstantiated and stale reports. '^^ In sum, this 
limited intrusive effect is outweighed by the unique opportunity reporting 
offers for preventing abuse and court intervention. 

We also suggest that only professionals be required to report imminent 
harm. A report of imminent harm made by nonprofessionals should not 
trigger the provisions for immunity, investigation and notice to the central 
registry. The difficult judgment about the likelihood of future harm mav 
be beyond the competency of most nonprofessionals. Additionally, limit- 
ing mandatory reporting of imminent harm to professionals would avoid 
unwarranted or maliciously motivated reporting and would avoid over- 
burdening the report recipient agency with dubious reports. 

In one significant respect, the Standards broaden the ground for re- 
porting abuse beyond that for jurisdiction. Abuse inflicted by the "par- 
ent(s) or person(s) exercising essentially equivalent custody and control 
over the child"'»» must be reported, whereas onh abuse inflicted by the 
parent constitutes grounds for court intervention.**^ If abuse is inflicted 
b\ a regular nonparent caregiver, the court may be able to intervene 
because of the parent's failure to supervise or protect the child.^*" ^^e- 
cause neglect is omitted from the reporting mandate, a more inclusive 
definition of the perpetrator of abuse vvas necessary. However, we think 
the Standards should have gone further and permitted reporting of abuse 
inflicted b\ an\one A reporter may not be in a positioi» to discover who 
inflicted the harm and whether an abuser's relationship to the child was 
that of parental equivalent.^**' If the reporter is required to make that 
threshold determination, he may i icorrectly decide not to report if he is 
uncertain of the identity and si, of the perpetrator. Moreover, the 
Standards' limitation to thos^ exeicising parent-like custody and control 
might exclude many abusers who have regular access to the child. For 
example, this language may not require reporting of abuse by the moth- 
er's boyfnend, a siblit^s^, or a babysitter, who regularlv are in the home but 
do not necessarily t e xcise parent-like custody and control. Courts may 
interpret this language to include only permanent nonparent guardians 
or relatives. Repornng of all harm without regard to the identity of the 



Ij.VABA Standards nr ^ 'MH) 
/// pt ^ 
""^ Ifi pi 'n(B) 
/(/ pt 2 1(A) 
^"^^ S*^** (-ommcntan 54 (cxdrnplcs three and tour) 

See Paulsen, ^uprn note 50, at Iht (notes prohletn of identifvrnK urongdoer. siikbcsIs 
no dut\ to report if nontaretaker) 

•"^ (ill's stadsncs demonstrated that the mother s Unfriend aitounied for 17 2 percent of 
upoited lujurus and !h< h.ilnsiMei f< i L> 7 pt-ntnr !) (.d. ujfna note 1. at I2<» 
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perpetrator is desirable.^o^ If the agenc> discovers that, because of the 
status of the perpetrator, future abuse is unlikely, the agency will not 
proceed with court action Nevertheless, this difficult determination 
should be made by the agency based upon investigation and not bv the 
reporte*^. 

D Expanding the Scope of Agency Investigatton 

Under the Standards, a report recipient agency may be called upon to 
conduct an investigation at two stages of a case—after it has received a 
report,^^* and after a suffiaent complaint has been filed and the court has 
authorized an investigation.^®* The scope of the second investigation is 
broader that the nrst in one significant feature; with court authorization, 
the agency may take temporary custody of the child to facilitate question- 
ing if the parents have denied the agency access Conversely, an agency 
invesugating a report cannot examine the most crucial witness and 
evidence^^^^— the child— without first obtaining court authorization,"* 
Apparently, to obtain this authorization the agency must file a formal 
complaint with the court. The commentary suggests that the parents* 
refusal of access would constitute "reason to believe" that the child was 
abused and that intervention was necessary Thus, refusal would provide 
grounds for filing 

This provision sacrifices an important benefit of reporting— avoiding 
the ne^d for court action. As previously suggested, court acUon entails 
greater publicity, stigma and intrusion into the family's life. The advan- 
tage of reporting is that, thiough pre!immar\ investigation and voluntary 
provision of ser\i|fs, the number of instances in v/hich court acUonJs 
necessary can be reduced Bv limiting the scope of the investigation "at 
the reporting stage, the agency will be forced to file in order to obtain the 
information necessary to determine whether court action is appropriate. 
This dilemma is aggravated by the fact that a lack of information exists in 
many cases of neglect and abuse/ln some cases, th« lack of information 
itself may be a sign of danger. The unavailability of information may be 
caused bv ihe family's isolation from neighbors and social service agencies, 
. J. 

Child Abuse and Neglect Project Educ Crmm n of the States supra note 96. pt 1 1(2) 
(definition of leportablr abuse does not speafy identity of perpetrator), cf Wald. supra note 
46. at 1003 But see A Sussman. iupra note 182. at 67 (reporUng of injunes caused by regr'ar 
caretaker but not occasional paramour) 

Cf Wald, supra note 46, at 1003 n 109 

IJ.VABA Sundards p» 5j,3(A) 

Id pt 5 2(B)(1). 

Id pt. 5 2(E)(1) 

5^^ Schneider, Pollock & Heifer. InterMewing tht- Pareniv in Helpii.g the Battered 
Child and His Family, supra note 41, at 62 
IJA/ABA Sundauls pt. 3.3(B) 

5^^ id, (reference to court authonzatton pursuant to the filing of a complaint) 
Commentary 74 

Cf Burl, supra note 33, at 1283-85 (notes agency's .lerd for widest atcess to informa- 
tion) But see note 214 infra 
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v^hich IS a characteristic of abusing and neglectful parents.^^^ Alierna- 
uvelv. thr lack of information may suggest that the parents are attempting 
to avoid detection The fact that the parents ha\e never admitted the 
problems to outsiders ma> also indicate that they ha\e not consciously 
come to terms with the reality of their conduct Thus, the net effect of the 
Standards' limited investigation will be that the agency will f^le court 
actions in far more cases than if they could have fullv invesugated pnor to 
filing 

Admittedly, granting the agency power to compel examination and 
temporary custody of the child without iniual court supervision may 
subject families to unwarranted mtrusions.^^* Great harm to the child may 
result from questions implicating the child's parents in mistreatment.^** 
However, judicial control of agency abuse would. conunue because the 
agency uould still ha\e to apply to the court for enforcement of its 
subpoena.2>« Although we concede that such judicial oversight does not 
eliminate the potential for haini, we doubt the efficacy of the Standards' 
more rigid court supervision. Courts cannot control the ciucial element— 
the sensitivity of each investigator ^'^ in sum, the necessity ^ud usefulness 
of increased, initial court control is outyveighed by the adyantages of a 
full-scale myestigation preceding court involvement,^'*' 



213 
214 



S Kai/. ^npra noic at Da\oren. .nptu note 43, at 140 

F<»r uiutism ot thf» Suptonic ( our! s tailurc to Tt-^iUw a \^dnant for 411 at-horm' msH 
a \st^\{div uoiker. Wvrnan v james, 4(K) I S i09 (19/1). see Burt, ^upra nots.' 35 I he 
author sugKesIs thai issuantv- .)t wai rants in thiM protecUon tases be based upon 'rea-ion 
ableness" grounds Id at 1306-08 

.S^^ Comiuenun 100, W aid, su/>r« note 4b. at IOO6 Protessoi Rui t. co-reporter foi the 
Standanis. has ai^ucd against recognition of a hilh amendment pnMlege against self- 
iiunnnnation foi the thild Burt. KUpra note 33, at I '288-306 

The piobleins of dcleganon of lepornng, investiganng and prosecuting pt)>^ers to 
piivate agencies is hevond the stope of ihis aitRle Ihe loninientarv suggests that the 
Standards piovide foi sufbtieni state (.)nir(>ls to satisfy delegation requirements Commen- 
tar\ 72 

See ^niemlh (K>!dber^, B' .knig the ( ommumtation Barrier The Imtial IntenievN 
with an Abusing Parent. •>4 Chihf Vyelfa.e 274 (1975) (teihnique. for sensitive inlerMe\Mng) 

Cf Paulsen, ^npm note 50, at 109 We have sitmlai doubts about the value of tight 
touit control over the investigation afiei (ourt acuon has been iniuated The Standards 
require t(,urt approval of a plan of invesugation I JA/ABA Standards pt 5 2(0 Binding the 
agencv to its imnal plan .,nd forting the agenrv to come bark for authorization of an\ nev.' 
aven'ies of investigation ls both unreabstic and a ua.ste of judicial and ag<*hcv resijurces .SV^' 
td at 182 (Nuernberaer, dissenting) Ivpitalb, an ageno will not bt able to identify the 
souttes and means of investigation until after, it has ^ommetited an investigation Prior 
imesugauons v.x\\ be available onlv \vhen court action v,ds imnated by a report recipient 
agency I-xpansion of the present statutory guidelines fot tho inve^f-ation could substitute 
fOi close judicial scruunv 

\nothei ua^tr of lesouices is found ui the S» -idafds' piovisioii for the appointment of 
expt^rts. at pubbc expense, at the recjuest of any ^urty Id pt 5 3(B) The expert is intetided 
as an independent evaluation" oJ the agency's investigation and recommendations Id Our 
expenence indicates that experts m (hild protection proceedings af^ often counter- 
productive The courtroom beiomes a forum for the experts to do battle over child protec- 
tion issues of high emotional charge and based upon underdeveloped thconcs The discus- 
sion will olten stiav onto iirHevani confbcts of piofc^ssional luif. status and prerogative flie 
phenc»menon of •cioss-stenlization of the disnplines* also m.»y develop Frankfurter. Intro- 
duction, m A Whitehead, fhe Aims of Education (1949) Rather than lostenng a fruitful 
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W C.ONC Ll SION 

Out (!ai(|ue of the Mandaids* aiiempis it) piescnc the advantages of 
the pi esent draft— the tot us on haim to the (hild rather than on the 
patent's conduit, respect for the tamilv unit, specificity of the statutor\ 
langi'age, and restraint on the power to remove a child trom the 
home — \\hi\v expandmg ?iie occasions for state intervention In our opin- 
ion, the Standards tail to appreciate and exploit the ditfereiit degrees ot 
intrusion into the tamiU caused bv reporting, loui t-ordered services and 
removal AddiUonalU, the Standards do not recognize ami maximize the 
prophvlactu potential ot reporting and tfu therapeutic potential ot ser- 
vices To coireit these enors, our proposal (alls tor both leporting ot 
lases ot nonserious haim and (ourt |unsdiction to order services tor 
chddren suffenng such harm. 

The awareness and taretul studv of the pioblem ot neglected and 
abused ihildren over the past tifteeii \ears has (uhmnated iii a mandate to 
legislatures to ena(t broad leforms ot the svstem of state intervention. 
The Standaids present one response However, the Standaids fail to 
capi^ah/e on this special time when confident and (reative rethinking is 
both needed and tlesiied At tM)ttom, the diattvrs wete so paintuIK aware 
of past mistakes and present limitations that thev v\eie unwilling to aim 
tor sometliing bettei in the tutuie Instead, then ettoit is diiecled solelv 
towaid miriimi/ing the harm (»t state inv(.lvement latliei than toward 
piomoting [he benetits I he negative assumptiows of the Standards do 
not keep pace with the advaiues m undeistandirig, diagnosis and tieat- 
ment ot banned (hildien and their patents We believe the essentiallv 
deteatist appioadi ot the Standaids is both unwise and unneiessarv toi 
iegislatuies tonteinplating vvavs t(» imptove the present svstem 



f\<h.ifii^t ..t inf()iin.jiH)ii linni thf in.iiu diMipliius m\ti|\f(i in thild pintntion. twKh 
jn»>l ^sHt'A h.f. t.iMU usoIm's its uinritdintv h\ rrtfrnur in a duhious tiiitti m anolhfr A 
?\pha' » \ inipif 111 I 'oss-srt nh/.»tn)n m ihi|<! pude* tion pnKrt'din^s is tin* u'{ ornnuMKlation 
<it tmth< 'sv<hi.niu < (msnlt.iiKm nitjeh to. t\ thr dif tn ult tustofU questions ^K-tDtc the 
su^^fst {hat. to .i\()ul thr tdst (»[ I \pfrts. fx)th hiiaima! and siihsiaiituf. the 
Sf imla t]v shi. U\ plate iiioir riiiphasis upot\ bmadttuii^ the stope <»< ihc a^en^ \ 's in\ esu^a- 
tiut.. in<ie.^»ri^^ tht time. numt\ and <aie \Mt\i \\\\uh the in\ estigalum is prepaied. and 
pmxidni^ .'..r n^oious i mss-t \annnatn>n in toiirt nt the in\ estij^atoi and his sDUnes ol 
inintinaiiMh 
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